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Septic Shock: 
Wastewater Infrastructure, Urban Growth, and Local 

Exclusion 

Nathan A. Cummings* 

It has long been understood that public utilities, and especially sewers, 
play a powerful role in shaping patterns, rates, and forms of urban 
development. But decisions about whether and where to build this “growth-
shaping” infrastructure are largely left to local communities, who frequently 
resist sewer expansions in order to keep development down and new residents 
out. Nevertheless, housing advocates too often focus solely on the effects of 
local exclusionary zoning policies, without also interrogating the underlying 
planning decisions that have created the lack of infrastructure used to justify 
these policies. 

This Note attempts to bridge that gap. State and federal interventions 
promoting sewer construction in high-demand areas offer a potent, yet 
underutilized, tool to address the United States’ housing crisis. While the 
federal government has recently signaled its interest in pursuing such a policy, 
its past interventions in local wastewater development have created more 
problems than they have solved. These prior efforts have created a backlash 
against sewer projects by flooding states with money and encouraging 
haphazard development. As the United States faces concurrent calls to both 
build new housing and upgrade its failing infrastructure, current 
policymakers should learn from this history to design new programs that 
promote wastewater development in targeted high-demand areas through 
both financial incentives and penalties. 

 

*  Yale Law School, J.D. 2023. Thanks to Professors Anika Singh Lemar, David 
Schleicher, and Robert Ellickson, to Tim Hollister and Mark Branse, and to the 
editors of the Yale Law & Policy Review for their invaluable comments and 
feedback on this Note. All errors are my own. Much love to Laura Hatt for her 
support throughout this project and for patiently tolerating many dinner-
table conversations about sewers and septic tanks. 
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INTRODUCTION 

Deb and Darin Adair thought they had found their “heaven” when they 
moved to Dunkirk, a small town in the Washington, D.C. outskirts of Calvert 
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County, Maryland.
1
 Their old school district had “[c]rowded classrooms 

with sagging reputations”; Dunkirk had “excellent schools, good roads into 

Washington, and red barns tucked into rolling tobacco fields.”
2
 It was the 

perfect place to raise their three children far from the hustle and bustle of 
the city. 

And Dunkirk had one more benefit in the Adairs’ eyes. “Best of all,” a 

1999 Washington Post article reported, “[it] had no sewers.”
3
 Instead, the 

town relied on onsite septic systems that leached wastewater into the 
surrounding soil. This naturally limited the town’s growth because, “[w]ith 
septic tanks, developers must leave room for large drainfields, but public 
sewers allow building at higher density.”4 In other words, no sewers meant 
no offices, apartments, or condos. It allowed the town to stay just the way it 
was—rural, picturesque, and quiet. 

But something was rotten in the town of Dunkirk.5 In 1998, Calvert 
County officials approved a “limited” sewer system for the town’s small 
commercial district, in order to qualify for state funding from a “smart 
growth” program meant to encourage concentrated development in urban 
centers.6 The project wouldn’t extend beyond the downtown area into the 
town’s residential neighborhoods, and its proponents hoped it would help 
attract new business and create local jobs. But the Adairs and their fellow 
residents saw the proposal as opening a dangerous door to development.7 
As Darin told the Post, sewer advocates were “trying to take away the 
schools, rural character, low crime rates and all the things attendant of the 
bucolic nature of the county . . . . I’ll be danged if I flush my way of life down 
the public sewer to line the pockets of the developers.”8 

The Adairs and others weren’t going to take this sitting down. “Moving 
quickly,” the Post reported, “they likened it to a holy war and declared a 

 

1. Lyndsey Layton, Sewer Bans Become a Weapon in the War on Sprawl, WASH. 
POST (Feb. 22, 1999), https://www.washingtonpost.com/archive/politics
/1999/02/22/sewer-bans-become-a-weapon-in-the-war-on-sprawl
/0e4638c8-0f9c-42f5-b48e-620e6a10f5f5 [https://perma.cc/NSU3-LEDX]. 

2. Id. 

3. Id. 

4. Id. 

5. Cf. WILLIAM SHAKESPEARE, HAMLET act 1, sc. 4, l. 90. 

6. Layton, supra note 21. 

7. Id. 

8. Id. 
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‘sewer jihad’ to protect their American family dreams.”9 Sewer opponents 
organized neighborhood associations, held strategy sessions, and peppered 
local politicians with emails and open letters challenging the sewer 
project.10 Pro-sewer groups in the town fought back, backed by special 
interests like an alliance of regional developers.11 The fight became 
unexpectedly ferocious in the normally “polite and mannerly” Calvert 
County: locals erected a fake outhouse off the highway painted with slogans 
threatening to “flush” local pro-sewer politicians, and loudly warned a 
county commissioner to “keep [their] nose out of our toilet” at a public 
hearing.12 

In the end, the anti-sewer coalition “not only stopped the sewer 
[proposal] . . . [but] booted out the politicians who supported it,”13 flipping 
the county commission Republican for the first time in almost forty years. 
These new commissioners stated they “d[idn’t] care” that this would leave 
the town ineligible for state funding, denouncing the state’s “smart growth” 
program as “social engineering.”14 The town was left reliant on its faltering 
onsite septic systems, which slowly and quietly seeped into the 
groundwater and left Dunkirk redolent of waste during spring rains. 

The story of Dunkirk is extreme, but it is not unique. Sewers, more than 
perhaps any other public utility, have long been recognized for their 
uniquely strong “growth-shaping” influence over patterns and rates of 
urban development.15 And as with most public infrastructure projects in the 
United States, their planning, funding, and construction has largely been left 

 

9. Id. 

10. Id. 

11. Id. 

12. Id. 

13. Id. 

14. Id. Notably, the term “social engineering” often crops up in debates over fair 
housing laws as well. See, e.g., Olatunde C. A. Johnson, “Social Engineering”: 
Notes on the Law and Political Economy of Integration, 40 CARDOZO L. REV. 1149, 
1155 n.28 (2019); Ben Carson (@SecretaryCarson), TWITTER (July 23, 2020, 
10:54 AM), https://twitter.com/secretarycarson/status
/1286313826879787009 [https://perma.cc/L9EX-EWSU] (calling the 
Obama Administration’s Affirmatively Furthering Fair Housing rule “social 
engineering under the guise of desegregation”). 

15. See URB. SYS. RSCH. & ENG., INC., THE GROWTH SHAPERS: THE LAND USE IMPACTS OF 

INFRASTRUCTURE INVESTMENTS (1976); infra Section II.A. 
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up to local governments throughout history.16 Local communities have thus 
wrestled with the growth implications of building new infrastructure, and 
particularly new sewer infrastructure, for decades.17 

This history highlights an important disconnect in modern U.S. public 
policy. The United States is currently facing twin crises in its housing supply 
and public infrastructure. Metropolitan areas around the country are 
simultaneously plagued by the rising prices and racial and socioeconomic 
segregation created by housing shortages18 and the social and 
environmental costs of decaying utilities.19 The Biden Administration and 
Congress are taking steps to respond to both crises, both proposing 
unprecedented measures to curb local exclusionary zoning20 and passing 
the largest infrastructure investment in almost half a century, which 
allocates almost $550 billion to revitalize the nation’s highways, power 
lines, and water and sewer networks.21 Yet the two issues have historically 
been treated as separate, even though the presence—or absence—of 
adequate public services plays a key role in determining what gets built 
where. 

 

16. See infra Section I.A.2. 

17. See infra Sections II.B-C. 

18. See Emily Badger & Eve Washington, The Housing Shortage Isn’t Just a Coastal 
Crisis Anymore, N.Y. TIMES (Jul. 14, 2022), https://www.nytimes.com
/2022/07/14/upshot/housing-shortage-us.html [https://perma.cc/X5VC-
E3M8]; Lisa Prevost, A Push for Zoning Reform in Connecticut, N.Y. TIMES (Feb. 
26, 2021), https://www.nytimes.com/2021/02/26/realestate/connecticut-
zoning-reform.html [https://perma.cc/5P8H-J89L]. 

19. See Value of Water Campaign, The Economic Benefits of Investing in Water 
Infrastructure, AM. SOC. CIV. ENG’RS (2020), http://www.uswateralliance.org
/sites/uswateralliance.org/files/publications/VOW%20Economic%20Paper
_0.pdf [https://perma.cc/9P4D-6ECH]. 

20. Fact Sheet: Biden-Harris Administration Announces New Actions to Build Black 
Wealth and Narrow the Racial Wealth Gap, WHITE HOUSE (June 1, 2021), 
https://www.whitehouse.gov/briefing-room/statements-
releases/2021/06/01/fact-sheet-biden-harris-administration-announces-
new-actions-to-build-black-wealth-and-narrow-the-racial-wealth-gap 
[https://perma.cc/UFP4-6EYE]. 

21. Adie Tomer, Caroline George, Joseph Kane & Andrew Bourne, America Has an 
Infrastructure Bill. What Happens Next?, BROOKINGS INST. (2021), 
https://www.brookings.edu/blog/the-avenue/2021/11/09/america-has-
an-infrastructure-bill-what-happens-next [https://perma.cc/TS7U-D9FU]. 
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This Note seeks to bridge that gap by arguing that wastewater planning 
and funding should form a central component of the United States’ efforts 
to build new homes. Exclusionary zoning in the United States is widely 
acknowledged as a key issue in need of reform, contributing to both soaring 
housing costs and segregation.22 Yet zoning and infrastructure are two sides 
of the same coin: one of the most frequently cited justifications for legal 
limits on density is the environmental risk of overdevelopment in areas 
without public water and sewer services.23 Both academics and 
policymakers too often treat this lack of infrastructure as a neutral fact of 
life,24 without interrogating the reasons why it may be missing in the first 
place.25 Thus, as Professor Noah Kazis has observed, “failing to address 
infrastructure limits the potential of any intervention into suburban 
zoning.”26 

While courts have a role to play in addressing this issue, the broader 
solutions proposed in this Note are policy-based rather than legal. Both 
Kazis and Professor Robert Ellickson have noted that current legal doctrine 
often allows towns to use underdeveloped infrastructure as a loophole to 
avoid mandatory zoning interventions.27 Moreover, as a practical matter, 
courts are institutionally ill-suited to step into the role of regional planner 

 

22. See Vicki Been, Ingrid Gould Ellen & Katherine O’Regan, Supply Skepticism: 
Housing Supply and Affordability, N.Y.U. FURMAN CTR. 10-12 (Aug. 20, 2018), 
https://furmancenter.org/files/Supply_Skepticism_-_Final.pdf 
[https://perma.cc/QRH4-6NFP] (surveying empirical evidence on the 
consequences of restrictive land-use policies, including environmental 
impact, segregation, barriers to economic growth, reduced mobility, and 
inequality). 

23. See infra notes 57-58 and accompanying text. 

24. See, e.g., Paul Boudreaux, Lotting Large: The Phenomenon of Minimum Lot Size 
Laws, 68 ME. L. REV. 1, 41 (2016) (advancing a proposed solution for large-lot 
zoning based on upzoning around existing infrastructure, without addressing 
whether local governments might also be required to create new 
infrastructure). 

25. See infra Section II.B. 

26. Noah Kazis, Ending Exclusionary Zoning in New York City’s Suburbs, N.Y.U. 
FURMAN CTR. 50 (Nov. 9, 2020), https://furmancenter.org/files
/Ending_Exclusionary_Zoning_in_New_York_Citys_Suburbs.pdf 
[https://perma.cc/FBU9-S8L6]. 

27. See id. at 50 & n.283; Robert C. Ellickson, Zoning and the Cost of Housing: 
Evidence from Silicon Valley, Greater New Haven, and Greater Austin, 42 
CARDOZO L. REV. 1611, 1658-59, & 1659 n.157 (2021). 
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by mandating that local communities build expensive new infrastructure.28 
In order to truly address the problem of exclusionary local infrastructure 
avoidance, federal and state policymakers must craft a coordinated scheme 
to promote local sewer development in high-demand areas. 

This would not be unprecedented: the federal government has 
previously played a significant role in subsidizing wastewater 
infrastructure, first through direct construction grants and more recently 
through state-managed revolving loan funds.29 Yet this funding has 
generally been deployed for environmental rather than growth-planning 
purposes30: federal actors have historically been very reluctant to intervene 
in land-use planning for both policy and political reasons.31 Further, until 
recently, the federal government’s efforts to tackle the nation’s housing 
crisis32 and upgrade its failing infrastructure33 have been largely siloed from 
one another. And while state governments have the authority to force their 
local jurisdictions to build infrastructure, this power is checked by similar 
environmental tunnel vision and political paralysis.34 

Why are states and the federal government so reluctant to make local 
communities build sewers? While the most obvious reason is politics—the 
powerful influence of predominantly white, wealthy suburban 
constituencies intent on maintaining the status quo35—the federal 
government’s own policy-design choices have also played an 
underappreciated role in creating this state of affairs. During the 1970s, 

 

28. See Kazis, supra note 26, at 50-51 (“Unlike rezonings, building new 
infrastructure can require costly capital investments.”); infra Section II.E. 

29. See infra notes 73-78 and accompanying text. 

30. See David Engel, Edwin Stromberg & Margery Austin Turner, Toward a 
National Urban Environmental Policy, 2 CITYSCAPE: J. POL’Y DEV. & RSCH. 1, 2-11 
(1996). 

31. Michael H. Schill, The Federal Role in Reducing Regulatory Barriers to 
Affordable Housing in the Suburbs, 8 J.L. & POLS. 703, 704, 708-09 (1992). 

32. See Cecelia Rouse, Jared Bernstein, Helen Knudsen & Jeffrey Zhang, 
Exclusionary Zoning: Its Effect on Racial Discrimination in the Housing Market, 
WHITE HOUSE (June 17, 2021), https://www.whitehouse.gov/cea/written-
materials/2021/06/17/exclusionary-zoning-its-effect-on-racial-
discrimination-in-the-housing-market [https://perma.cc/F2EH-AHYK]. 

33. See Infrastructure Investment and Jobs Act, Pub. L. No. 117-58, §§ 50201-222, 
135 Stat. 429 (2021). 

34. See infra Section II.D. 

35. See infra notes 104-105, 157-159 and accompanying text. 
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Congress appropriated immense sums of money for sewer construction that 
it channeled to local communities through the Environmental Protection 
Agency (EPA) and state governments.36 But this program was expressly 
limited to fixing the nation’s water pollution issues and missed the 
opportunity to use the money as a tool for comprehensive growth 
planning.37 Further, the decision to leave localities in the driver’s seat 
allowed some localities to develop excessively while others turned the 
funds down altogether.38 The result was a backlash against top-down 
intervention in wastewater, as Congress replaced its direct grants program 
with a more limited system of revolving loan funds39 and states adopted 
reactive policies that retrenched local control over wastewater disposal.40 

The Biden Administration has recently expressed interest in breaking 
from this trend by “provid[ing] additional funding to 
incentivize . . . housing-related infrastructure to support increased housing 
development”41—in short, building sewers to build houses. But this 
proposal still suffers from a key failing of past federal efforts: it only involves 
“carrot” incentives rather than “stick” mandates. History and practice show 
that some communities will simply refuse optional grant funding, no matter 
how favorable the terms, if they view new infrastructure as fundamentally 
undesirable. 

In order to meaningfully address the nation’s housing crisis without 
repeating past mistakes, federal and state policymakers need to do more. 
They should pass laws and regulations that pair increased funding 
incentives to build wastewater infrastructure in high-demand areas with 
financial penalties for not doing so.42 These financial reforms should be 
paired with regulatory ones that require municipalities to plan for adequate 
infrastructure to sustain housing needs.43 And responsibility for planning 

 

36. See infra notes 204-210 and accompanying text. 

37. See infra Section III.B.1. 

38. See infra Section III.B.2. 

39. See infra notes 230-233 and accompanying text. 

40. See infra Section III.C.1. 

41. Housing Supply Fund (Mandatory Request), U.S. DEP’T OF HOUS. & URB. DEV. 
(2022), https://www.hud.gov/sites/dfiles/CFO/documents/2023_CJ_
Program_CC3_Housing_Supply_Fund.pdf [https://perma.cc/SWE6-J436]. 

42. See infra Section IV.A. 

43. See infra Section IV.B. 
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and building wastewater projects should be shifted to the regional level in 
order to avoid the problem of local veto power.44 

The Note proceeds as follows. Part I provides context on the twin policy 
spheres of wastewater infrastructure and housing in the United States, 
showing how both are highly dependent on local input and control. Part II 
connects these two spheres by showing that many local communities have 
used sewers as a tool to restrict residential development, and that current 
statutory and court-made law is ill-equipped to address this issue. Part III 
examines the history of the federal government’s involvement in 
wastewater infrastructure, focusing on the 1972 Clean Water Act’s Title II 
Construction Grants program and its aftermath. Part IV examines the 
implications of this history for modern policymakers. Part V concludes with 
a brief reflection on how these topics implicate broader debates in U.S. 
public policy. 

I. WASTEWATER AND HOUSING IN THE UNITED STATES 

A. Wastewater Infrastructure: Technology, Planning, and Funding 

1. Types of Wastewater Systems 

There are two main categories of wastewater management systems: 
centralized and decentralized.45 Centralized sewer systems collect and 
transport wastewater long distances from its point of origin to a treatment 
facility for processing and disposal. Decentralized systems treat wastewater 
closer to its point of origin, either on an individual or neighborhood level.46 
The “conventional” example of the latter is an onsite septic system, which 
collects wastewater from a single property and releases it into an 
underground leaching field that disperses waste into the surrounding soil.47 

Decentralized treatment methods have also expanded in more recent 
decades to include a number of “alternative” approaches to the classic 

 

44. See infra Section IV.C. 

45. Steven J. Burian, Stephan J. Nix, Robert E. Pitt & S. Rocky Durrans, Urban 
Wastewater Management in the United States: Past, Present, and Future, 7 J. 
URB. TECH. 33, 33 (2000). 

46. Learn about Small Wastewater Systems, U.S. ENV’T PROT. AGENCY (Jan. 7, 2015), 
https://www.epa.gov/small-and-rural-wastewater-systems/learn-about-
small-wastewater-systems [https://perma.cc/WT7V-SEWR].  

47. FRANCIS HOPCROFT, WASTEWATER TREATMENT CONCEPTS AND PRACTICES 157 (2014). 
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single-household septic-tank setup.48 These include community 
wastewater systems that serve an entire neighborhood or small locality, as 
well as systems that use novel technologies like biofiltration to purify 
wastewater.49 However, most properties in the United States still rely on 
either public sewer access or conventional onsite septic treatment for their 
disposal needs. The former is more common, but the latter still accounts for 
a significant portion—over twenty percent—of the country’s wastewater 
disposal.50 There is significant regional variation in septic usage, with the 
highest percentages in New England and the Deep South and the lowest 
percentages in the West Coast and Mountain states.51 Septic technology is 
terrain-dependent and is not viable everywhere; the EPA estimates that 
only one-third of U.S. soils are suitable for septic tank installation.52 Still, the 
technology remains in active use for new construction, with around fifteen 
percent of new single-family homes built nationwide per year relying on 
private septic systems, ranging up to thirty-six percent in New England.53 

There are two key distinctions between centralized and decentralized 
treatment for this Note’s purposes. The first is cost. Building a centralized 
 

48. Id. at 167-73; Types of Septic Systems, U.S. ENV’T PROT. AGENCY (Nov. 15, 2018), 
https://www.epa.gov/septic/types-septic-systems [https://perma.cc/PA6E-
V3QJ]. 

49. Other examples include aerobic treatment units, specialized filters, 
denitrification units, and evapotranspiration. U.S. ENV’T PROT. AGENCY, supra 
note 48. 

50. The EPA’s most recent estimate is that “[m]ore than one in five households in 
the United States” rely on septic systems. Septic Systems Overview, U.S. ENV’T 

PROT. AGENCY (June 9, 2015), https://www.epa.gov/septic/septic-systems-
overview [https://perma.cc/J4P7-F9MR]. 

51. See Kaye LaFond, Infographic: America’s Septic Systems, CIRCLE OF BLUE (2015), 
https://www.circleofblue.org/2015/world/infographic-americas-septic-
systems [https://perma.cc/D4WT-TCGV] (showing regional percentages for 
existing homes based on the last official estimate in 1990); Jing Fu, New Homes 
Built with Private Wells and Individual Septic Systems in 2020, NAT’L ASS’N HOME 

BUILDERS: EYE ON HOUSING (Aug. 25, 2021), https://eyeonhousing.org
/2021/08/new-homes-built-with-private-wells-and-individual-septic-
systems-in-2020 [https://perma.cc/C4JF-XP3E] (presenting more recent 
unofficial data for new construction). 

52. U.S. ENV’T PROT. AGENCY, EPA-625-R-00-008, ONSITE WASTEWATER TREATMENT 

SYSTEMS MANUAL 1-1 (2002), https://www.epa.gov/sites/default/files/2015-
06/documents/2004_07_07_septics_septic_2002_osdm_all.pdf 
[https://perma.cc/2CX8-SZ2S]. 

53. Fu, supra note 51. 
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sewer system is a major public investment that can take years to complete 
and requires significant initial capital as well as ongoing upkeep.54 
Decentralized systems are much simpler and serve to offload the costs of 
construction and maintenance onto private developers and homeowners. 
The only major public expense of decentralized systems is the cost of 
oversight to ensure compliance with public health codes.55 Accordingly, 
decentralized options are touted as a “[c]ost-effective and efficient” 
alternative to sewers for small and rural communities.56 

The second key distinction is land use. Decentralized treatment 
requires a certain minimum land area per system to avoid negative 
environmental impacts from waste overaccumulation.57 A community that 
relies on traditional septic systems for its wastewater treatment needs thus 
faces a limit on how much housing “density,” or number of housing units per 
acre of land, it can sustain without running into overcrowding issues. This 
limit may be “hard” if set by public health codes, or “soft” if based on 
developers’ reluctance to build on sites without public utility access.58 

 

54. JONATHAN L. RAMSEUR, CONG. RSCH. SERV, R44963, WASTEWATER INFRASTRUCTURE: 
OVERVIEW, FUNDING, AND LEGISLATIVE DEVELOPMENTS 2 (2018). 

55. See U.S. ENV’T PROT. AGENCY, EPA 832-B-03-001, VOLUNTARY NATIONAL GUIDELINES 

FOR MANAGEMENT OF ONSITE AND CLUSTERED (DECENTRALIZED) WASTEWATER 

TREATMENT SYSTEMS 16 tbl.1 (2003), https://www.epa.gov/sites/default
/files/2015-06/documents/septic_guidelines.pdf [https://perma.cc/HT7C-
F9H3] (outlining options for public monitoring schemes); CHRIS SWANN, 
LITERATURE SYNTHESIS OF THE EFFECTS AND COSTS OF SEPTIC SYSTEMS WITHIN THE 

CHESAPEAKE BAY WATERSHED (2000) (finding in a study of twenty Chesapeake 
Bay localities that that the cost for a conventional septic system at a 
residential lot was about $3,400 less than the cost of providing public sewer 
over a twenty-year span). 

56. Nat’l Env’t Serv. Ctr., Septic Systems—A Practical Alternative for Small 
Communities, PIPELINE, Summer 2004, at 1, https://www.nesc.wvu.edu
/files/d/72ee6a42-92c1-4096-9700-a46ba1362347/pl_su04.pdf 
[https://perma.cc/2QLK-DG3S]; Decentralized Wastewater Memorandum of 
Understanding Partnership, Decentralized Wastewater Treatment: A Sensible 
Solution, U.S. ENV’T PROT. AGENCY 1, https://www.epa.gov/sites/default/files
/2015-06/documents/mou-intro-paper-081712-pdf-adobe-acrobat-pro.pdf 
[https://perma.cc/6HSH-A2VG]. 

57. Chris Swann, The Influence of Septic Systems at the Watershed Level, 3 
WATERSHED PROT. TECHNIQUES 821, 828 (2001). 

58. See David A. Newburn & Peter Berck, Modeling Suburban and Rural-
Residential Development Beyond the Urban Fringe, 82 LAND ECON. 481, 485 
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Advanced methods of decentralized treatment can reduce these minimum 
land-use limits somewhat and permit denser development than would be 
possible on conventional septic systems, but not to the extent made possible 
by a true central sewer connection. 

2. Wastewater Project Funding, Construction, and Operation 

Wastewater infrastructure development in the United States is, first and 
foremost, a local enterprise. Local governments and developers are 
responsible for the actual work of planning, funding, building, and operating 
new projects, though state and federal actors can also play a role in shaping 
these projects’ form and direction. 

Sewer networks can be expanded in a number of ways. First, the local 
sewer authority may build out its own network, which funnels waste either 
to its own central treatment facility or to another municipality’s. These 
networks begin with smaller, branching “collector” sewers that underlie 
street grids and serve individual properties, which then funnel into large 
“trunk” or “interceptor” sewers that aggregate waste and transport it to a 
central treatment facility.59 Second, private developers constructing new 
properties or subdivisions can build their own sewer lines that connect to 
existing public networks.60 Third, owners of existing properties not served 
by sewer lines can pay to “tie in” to existing networks.61 

While sewers can be constructed either publicly or privately,62 local 
governments are responsible for laying the basic scaffold of a municipality’s 

 

(2006) (“The provision of sewer and water services acts indirectly as a zoning 
regulation. For public-health reasons, future development at greater than one 
housing unit per acre is restricted for areas without municipal water and 
sewer.”); Melanie Harrison et al., Smart Growth and the Septic Tank: 
Wastewater Treatment and Growth Management in the Baltimore Region, 29 
LAND USE POL’Y 483, 484-85 (2012) (summarizing studies assessing the 
likelihood of denser development in areas without public water and sewer); 
HOPCROFT, supra note 47, at 167 (outlining minimum area calculation methods 
for conventional septic systems). 

59. See URB. SYS. RSCH. & ENG., INC., supra note 15, at 50. 

60. EUGENE MCQUILLIN, THE LAW OF MUNICIPAL CORPORATIONS § 31:9, Westlaw 
(database updated July 2022). 

61. Id. at § 31:28. 

62. Id. at § 31:5. 
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sewer system.63 The actual unit of local government responsible for water 
pollution control varies, ranging from administrative “sewer commissions” 
within a municipal or county government to independent “sewer districts” 
with jurisdiction over anything from one municipality to an entire 
metropolitan region.64 These bodies are generally responsible for planning 
and constructing new wastewater expansions, usually based on one or more 
local, regional, or state-level comprehensive plans.65 

Funding for public wastewater projects is also highly localized. The 
majority of local sewer spending comes from individual municipalities 
rather than special districts or counties.66 Because sewer expansions are 
extremely expensive, they typically cannot be funded solely on a “pay-as-
you-go” basis by a municipality’s existing revenue or cash reserves.67 
Instead, local governments pay for wastewater projects mostly through 
debt financing, supplemented by existing cash and revenue streams, as well 
as grants from higher levels of government.68 The most common tool for this 
financing is the issuance of tax-exempt municipal revenue bonds that are 
backed by pledged user-fee income from the project, so that the extension 
“pays for itself” over the course of its natural lifetime.69 Funding gaps can be 

 

63. This is because central wastewater disposal, like many other public services, 
has natural monopoly characteristics that make public provision more 
efficient due to high initial capital costs and strong subsequent economies of 
scale. Hunter Blair, What Is the Ideal Mix of Federal, State, and Local 
Government Investment in Infrastructure?, ECON. POL’Y INST. 3 (Sep. 11, 2017), 
https://www.epi.org/publication/what-is-the-ideal-mix-of-federal-state-
and-local-government-investment-in-infrastructure 
[https://perma.cc/L6F6-VB5J]. 

64. MCQUILLIN, supra note 60, at §§ 31:5-7. 

65. See infra notes 152-154 and accompanying text. 

66. Can Chen, Infrastructure Financing: A Guide for Local Government Managers, 
INT’L CITY/CNTY. MGMT. ASS’N 9 fig.5 (2017), https://icma.org/sites/default
/files/308902_Infrastructure%20Financing%20-
%20A%20Guide%20for%20Local%20Government%20Managers.pdf 
[https://perma.cc/LZT4-3HXP]. 

67. Steven Spitz & Devin Brennan, Water and Wastewater Projects: Financing with 
Tax-Exempt Bonds, ORRICK, HERRINGTON & SUTCLIFFE LLP 2-3 (2012), 
https://media.orrick.com/Media%20Library/public/files/w/water-and-
wastewater-projects-financing-with-tax-exempt-bonds-pdf.pdf 
[https://perma.cc/6BXM-QHEW]. 

68. RAMSEUR, supra note 54, at 766. 

69. Id. 
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filled in using other sources, like general obligation bonds, property taxes, 
user fees from existing parts of the system, and special assessments on 
properties that benefit from the expansion.70 

The constraints created by these funding mechanisms mean that public 
sewer projects are highly dependent on local support. Many public 
authorities’ enabling statutes require them to hold public referenda before 
issuing revenue bonds,71 and residents may object to user fee hikes imposed 
to help fund expansions. 

States and the federal government can exercise some influence over 
wastewater development through financial incentives. While multiple 
government funding sources may be used to fund wastewater projects, 
including HUD’s Community Development Block Grant (CDBG) program 
and the American Rescue Plan Act’s State and Local Fiscal Recovery Fund, 
by far the largest and most established is the Clean Water State Revolving 
Fund (CWSRF), administered by the EPA.72 Under the CWSRF, state 
governments provide loans for municipal wastewater projects on more 
favorable terms than might be found in the private market.73 The federal 
government capitalizes these state loan funds through periodic 
appropriations; states are required to match a certain minimum percentage 
of these contributions and may go further in the form of additional grant 
funding and loan forgiveness.74 Both states and the federal government can 
condition this funding on the fulfillment of certain conditions, though states 
are mostly given discretion to allocate their funds to a broad array of 
projects.75 

Nevertheless, the federal share of funds is almost entirely limited to 
initial capital investment; the majority of funding over a project’s total 
lifetime, including almost all spending on subsequent operating and 
maintenance costs, comes from state and local sources.76 Further, most 

 

70. Chen, supra note 66, at 9-13, 15-16. 

71. Spitz & Brennan, supra note 67, at 35. 

72. RAMSEUR, supra note 54, at 2-7. 

73. Id. at 4-5. 

74. Id. 

75. JONATHAN L. RAMSEUR, MARY TIEMANN & ELENA H. HUMPHREYS, CONG. RSCH. SERV., 
R43315, WATER INFRASTRUCTURE FINANCING: THE WATER INFRASTRUCTURE FINANCE 

AND INNOVATION ACT (WIFIA) PROGRAM 16 (2019). 

76. RAMSEUR, supra note 54, at 7; State and Local Infrastructure Spending: A Closer 
Look, PETER G. PETERSON FOUND. (June 17, 2020), https://www.pgpf.org
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federal and state contributions are awarded as loans rather than direct 
subsidies.77 While these loans do help facilitate sewer development by 
increasing localities’ access to startup capital, local governments ultimately 
remain on the hook to repay the full amount borrowed from the state fund.78 

Thus, the system as it currently stands leaves localities mostly 
responsible for planning and funding their own wastewater projects, with 
all the “practical, legal, and political problems” that doing so presents.79 

B. The United States’s Interrelated Wastewater and Housing Crises 

Like all municipal services, wastewater utilities’ nominally “public” 
status does not guarantee that all will benefit equally from their use. The 
highly local nature of wastewater infrastructure means that access to 
adequate treatment—whether centralized or decentralized—is highly 
dependent on a community’s level of resources. Affluent areas can more 
easily finance public sewer systems on their own, or else choose to privatize 
these costs through relying on decentralized systems. While properly 
maintained septic systems can, in theory, function indefinitely, neglected 
and outdated ones can “fail” and leak waste into the surrounding 
groundwater.80 Disadvantaged communities without the means to either 
invest in public infrastructure or properly maintain private infrastructure 
may thus struggle to provide even the most basic sanitary services.81 

This unequal access to services has become more severe as the nation’s 
wastewater infrastructure systems age and degrade. The American Society 
of Civil Engineers has estimated that the nation’s wastewater treatment 

 

/blog/2020/06/state-and-local-infrastructure-spending-a-closer-look 
[https://perma.cc/X69V-YAUW]. 

77. JONATHAN L RAMSEUR & MARY TIEMANN, CONG. RSCH. SERV., 96-647, WATER 

INFRASTRUCTURE FINANCING: HISTORY OF EPA APPROPRIATIONS 4-5 tbl.1 (2019). 

78. RAMSEUR, supra note 54, at 4. 

79. Id. at 8. 

80. Brett Walton, America’s Spreading Septic Threat, CIRCLE OF BLUE (2015), 
https://www.circleofblue.org/2015/world/alabama-clean-water-polluti 
[https://perma.cc/9HTR-TAFB]. 

81. See Krista A. Capps, Jacob M. Bateman McDonald, Nandita Gaur & Rebecca 
Parsons, Assessing the Socio-Environmental Risk of Onsite Wastewater 
Treatment Systems to Inform Management Decisions, 54 ENV’T SCI. TECH. 14843 
(2020) (finding correlations between number of aging septic systems, 
neighborhood nonwhite population, and neighborhood poverty level). 
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plants are functioning at an average of eighty-one percent of their design 
capacities, and that fifteen percent have reached or exceeded it.82 Further, 
private septic systems are failing at increasing rates across the country, 
producing public health and environmental crises ranging from parasitic 
disease outbreaks to algal blooms caused by nitrogen pollution that can 
wreak havoc on coastal and inland wetland ecosystems.83 These issues 
disproportionately occur in areas with predominantly Black and brown 
populations, particularly ones experiencing rising water levels and flooding 
from climate change.84 

This crisis in wastewater treatment is unfolding in tandem with another 
set of overlapping public policy issues collectively referred to as the 
“housing crisis.” In high-demand metropolitan centers such as New York 
City, the Bay Area, and Boston, housing supply has failed to keep pace with 
demand for decades, resulting in skyrocketing rents relative to area 
residents’ median income.85 More recently, this trend has expanded beyond 
the coasts and begun to affect growing metros nationwide.86 Housing 
shortages contribute to rising inequality; a deepening racial wealth gap; 
racial and socioeconomic segregation; poorer health, educational, and other 
life outcomes; increased carbon emissions; and depressed regional and 
national economic output.87 

These shortages are perhaps most acutely felt in the nation’s most in-
demand areas: its “inner-ring” suburbs, which offer easy access to the deep 
and diversified employment markets of urban centers, as well as their own 
amenities like established school systems, parks, roads, and cultural 
facilities.88 The COVID-19 pandemic and the advent of work-from-home 

 

82. Wastewater, ASCE’S 2021 INFRASTRUCTURE REPORT CARD 151 (2017), 
https://infrastructurereportcard.org/wp-content/uploads/2020/12
/National_IRC_2021-report.pdf [https://perma.cc/2765-AKYQ]. 

83. Walton, supra note 80. 

84. See Daniel C. Vock, America Has a Sewage Problem, GOVERNING (Feb. 20, 2019), 
https://www.governing.com/archive/gov-sewage-septic-tank-pollution-
health.html [https://perma.cc/HK8K-LAHM] (describing environmental 
issues in Southern states without adequate wastewater treatment). 

85. JENNY SCHUETZ, FIXER-UPPER: HOW TO REPAIR AMERICA’S CRUMBLING HOUSING 

POLICIES 23-24 (2022). 

86. Badger & Washington, supra note 18. 

87. See SCHUETZ, supra note 85, at 2, 29-30, 46-48; David Schleicher, Exclusionary 
Zoning’s Confused Defenders, 2021 WIS. L. REV. 1315, 1328-31. 

88. SCHUETZ, supra note 85, at 25-28. 
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employment have exacerbated these trends by driving city dwellers out of 
dense, high-tax urban cores and into surrounding suburbs.89 Again, the 
costs of these market and policy failures are both extreme and 
disproportionately borne by lower-income households and Black, Latino, 
and Indigenous communities.90 These two crises are intimately 
interconnected. Regulatory restrictions in metropolitan centers have 
pushed development out to the urban fringe, in far-flung areas that lack 
public transit access and other services91 and are more vulnerable to 
climate change.92 It is no coincidence that these exurban areas are also those 
facing particularly acute treatment problems. What is missing, however, is 
a comprehensive account of how wastewater disposal and housing 
interact—how each contributes to the other, and how improving equitable 
access to either will require addressing both. 

II. INFRASTRUCTURE, GROWTH, AND EXCLUSION 

The previous Part established that wastewater planning, funding, and 
development in the United States is primarily carried out at the local 
municipal level, though with opportunities for input from higher levels of 
government. This Part examines the implications of this localism for sewers’ 
“growth-shaping” effect on development. Local communities have for 
decades used sewer access as a means of limiting development to exclude 
outsiders. And while both state governments and courts have at times 
attempted to intervene in local sewer planning decisions, these effects have 
been inconsistent and ineffective. 

 

89. Covid-19 Has Persuaded Americans to Leave City Centres, ECONOMIST (Jul. 4, 
2021), https://www.economist.com/graphic-detail/2021/07/04/covid-19-
has-persuaded-americans-to-leave-city-centres [https://perma.cc/F5L6-
XUDN] (finding that USPS data during the pandemic showed migrations from 
city centers to inner-ring suburbs); Kim Parker, Juliana Menasce Horowitz & 
Rachel Minkin, Americans Are Less Likely Than Before COVID-19 To Want To 
Live in Cities, More Likely To Prefer Suburbs, PEW RSCH. CTR. (Dec. 16, 2021), 
https://www.pewresearch.org/social-trends/2021/12/16/americans-are-
less-likely-than-before-covid-19-to-want-to-live-in-cities-more-likely-to-
prefer-suburbs [https://perma.cc/UC3S-3X6C]. 

90. SCHUETZ, supra note 85, at 29-30. 

91. Id. at 37-39. 

92. Id. 
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A. Sewers as “Growth Shapers” 

On some level, all forms of public infrastructure play a role in 
determining what gets built where. The presence of roads, electric lines, 
public water pipes, electric, telephone, and internet lines all make areas 
more attractive to private developers since they will not have to pay to 
extend these services.93 

Why, then, does this Note focus on wastewater in particular? It has long 
been understood that sewers, even more so than other utility services, 
“have a powerful effect on the location, pattern, and timing of single family 
residential development.”94 One reason for this is that onsite wastewater 
disposal is regulated by strict public health guidelines, setting hard legal 
limits on the amount of development that can occur without sewers.95 A 
second reason is that laying new sewer pipe and building new central 
treatment facilities is typically more expensive than other types of 
infrastructure, like water lines, electric lines or even roads, making 
developers more reluctant to incur the costs of extension themselves.96 
Multiple empirical studies have confirmed that the presence (or absence) of 
public sewers is one of, if not the single, most important factors shaping 

 

93. See URB. SYS. RSCH. & ENG., INC., supra note 15, at 5. 

94. Id. at 48; Ellickson, supra note 27 (“Of the many utility services, the methods 
chosen for the supply of water and the removal of wastewater typically have 
the greatest impact on patterns of residential development.”). 

95. See Daniele Spirandelli, Patterns of Wastewater Infrastructure Along a 
Gradient of Coastal Urbanization: A Study of the Puget Sound Region, 4 LAND 
1090, 1093 (2015). 

96. URB. SYS. RSCH. & ENG., INC., supra note 15, at 19. While water and sewer lines 
are often extended together, the latter are usually more costly for engineering 
reasons. Water pipelines are pressurized and can be dug at shallow depths to 
follow the slope of the land, while sewers operate based on gravity and must 
either be dug deeper to flow at a downward slope or artificially pumped 
uphill. Why Is Your Sewer Bill More than Your Water Bill?, BOOTHBAY HARBOR 

SEWER DIST., https://www.bbhsd.org/home/pages/why-your-sewer-bill-
more-your-water-bill [https://perma.cc/5L9U-HEZQ]. 
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patterns of urban growth.97 Sewers have been described as “the ultimate 
no-growth weapon: without sewer, nothing can be built.”98 

Determining whether and where to build sewers is thus a critical 
question in urban planning. In rural communities, building large-scale 
public works projects may not be cost-effective or appropriate if there is 
insufficient demand for dense development.99 The “septic versus sewer” 
question exists on a rough rural/urban gradient with clear cases at both 
ends and significant ambiguity in the middle,100 and the planning literature 
acknowledges that the optimal degree of centralization will vary 
significantly based on context.101 Further, this equilibrium point is not fixed 
but will vary over time based on changing patterns of regional urbanization 
and population inflows or outflows. As a metro region expands outward, 
once-rural communities that previously relied on septic systems may find 

 

97. An influential early study of postwar urban expansion in Philadelphia found 
that the presence of sewers was the only significant variable influencing the 
price of vacant land for development. See GRACE MILGRAM, UNIV. OF PA. INST. FOR 

ENV’T STUD., THE CITY EXPANDS: A STUDY OF THE CONVERSION OF LAND FROM RURAL TO 

URBAN USE: PHILADELPHIA, 1945-62, at 88-89 (1967); see also Ellickson, supra 
note 27, at 1656. This result has been consistently confirmed by later 
empirical work. See Elena G. Irwin, Kathleen P. Bell & Jacqueline Geoghegan, 
Modeling and Managing Urban Growth at the Rural-Urban Fringe: A Parcel-
Level Model of Residential Land Use Change, 32 AGRIC. & RES. ECON. REV. 83, 96 
(2003) (finding that the “hazard rate” of conversion for developable parcels 
in Calvert County, Maryland was almost four times higher for parcels with 
public sewer than those without); Newburn & Berck, supra note 58, at 496-97 
(finding that extension of water and sewer service areas was strongly 
correlated with both the likelihood and anticipated density of new 
development). 

98. Joanna Hirst & Thomson Hirst, Capital Facilities Planning as a Growth Control 
Tool and a Case Study of Metropolitan Washington, D.C., in 2 MANAGEMENT AND 

CONTROL OF GROWTH 461, 461 (Randall W. Scott ed., 1975). This is not 
universally true, of course—as the previous Part showed, growth can and 
does happen without sewer, particularly in areas where soils allow for onsite 
septic use. But it will occur at a slower rate and will be subject to a lower cap 
on density. 

99. See supra note 84 and accompanying text. 

100. See Spirandelli, supra note 95, at 1090. 

101. Gwendolyn J. Woods et al., Centralized Versus Decentralized Wastewater 
Reclamation in the Houghton Area of Tucson, Arizona, 139 J. WATER RES. PLAN. 
& MGMT. 313, 314 (2013). 
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themselves under increasing pressure to sewer in order to accommodate 
demand for new development. 

B. Explaining Local Resistance to Sewer Development 

A locality can underinvest in its public wastewater infrastructure in one 
of several ways. First, it could simply decline to build sewers, forcing 
prospective developers to limit the scope of their projects to what can safely 
be served by onsite septic—or else simply give up. It might also build some 
sewers, but severely restrict their capacity. Finally, it could fail to 
adequately maintain its existing sewer network, resulting in certain 
portions falling into disrepair. 

Local reactions to potential sewer development are rarely universal and 
may vary substantially among different constituencies. There are many 
reasons to prefer public sewer access over onsite septic treatment, both 
from an individual and a community perspective. Septic systems are more 
“hands-on” for local homeowners and require more active maintenance and 
expense, as well as periodic intrusion by government health officials. 
Failure to properly maintain one’s septic system can lead to extremely 
unpleasant—and smelly—consequences.102 Further, new infrastructure 
projects like sewers offer both immediate economic benefits from the jobs 
and business produced by construction, and longer-term benefits from 
expanding local tax bases through the creation of new residential and 
commercial real estate. 

The most obvious reason why self-interested local voters would oppose 
efforts to expand access to public water and wastewater infrastructure is 
public expense. Sewer projects are large, costly, and disruptive, potentially 
requiring years of construction and millions of dollars in expense. Even if 
most of a project’s financing comes from revenue bonds paid for by future 
system users,103 the community will ultimately be responsible for paying 
these debts. Residents may simply decide that the marginal benefit of 
building new infrastructure is simply not worth the immediate sticker 
shock—even if the total cost to the community would, in the long run, be 
lower than the collective costs of maintaining their septic systems. 

Residents may also oppose new infrastructure out of a desire to 
preserve their town’s environment and demographics from change. 
Building new sewers may alter a locality’s rural, small-town landscape by 
inviting apartments and office buildings. Sewers thus invite broader 
 

102. See supra note 80 and accompanying text. 

103. See supra notes 68-69 and accompanying text. 



YALE LAW & POLICY REVIEW 41 : 1 2022 

190 

debates about what kind of community residents want to inhabit—and 
while this might seem like a legitimate matter for local self-determination, 
it is too often intertwined with racist and classist prejudices about exactly 
who deserves to live in a given town.104 Newer, more affordable 
development will invite less-wealthy individuals and families who are 
disproportionately nonwhite, thus eroding the town’s per capita tax base, 
taxing its resources, and altering its demographic makeup. While these 
concerns might be couched in fiscal or aesthetic rationales, the prejudices 
underlying them are never far from the surface.105 

These motives are not mutually exclusive, and “legitimate” rationales 
for undersewering are not always distinguishable from exclusionary ones. 
Cost concerns are not neutral: all public services require some investment 
from taxpayers, and the collective decision that new sewers are not worth 
the taxes and fee hikes required to fund them reflects an implicit value 
judgment on what services are worth funding, and who deserves to benefit 
from them. Failure to build new infrastructure is rarely the product of a 
conscious agenda, and far more often the result of a long trend of passive 
inaction or stalemate. A town’s failure to seize a particular opportunity to 
build infrastructure means that anti-growth factions have won that political 
contest; consistent failure over time means that these factions are 
sufficiently dominant in the town’s politics to predictably win these fights. 

The normative planning question of when sewers are or are not justified 
is highly contingent on the geographic, economic, and environmental traits 
of the locality in question. For genuinely rural communities, decentralized 
treatment may be the only realistic option to ensure access to critical 
wastewater disposal services.106 On the other hand, a locality’s decision not 
to invest in public wastewater infrastructure becomes increasingly hard to 
justify—on both efficiency and equity grounds—when it is both wealthier 
and located in a rapidly growing, in-demand area.107 For “first-ring” 

 

104. See Gretchen Brown, How Discussions of “Neighborhood Character” Reinforce 
Structural Racism, REWIRE (July 17, 2020), https://www.rewire.org/how-
discussions-of-neighborhood-character-reinforce-structural-racism 
[https://perma.cc/J4XV-GAS9]. 

105. Cf. Conor Dwyer Reynolds, The Motives for Exclusionary Zoning 8-14 (2019) 
(unpublished manuscript), https://www.ssrn.com/abstract=3449772 
[https://perma.cc/6MH2-MXN6]. 

106. See sources cited supra note 56. 

107. Ellickson, supra note 27, at 1659 (noting that “[a] town’s decision not to sewer 
may be cost-justified” if there is “scant demand for dense housing, and 
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suburban communities that have the financial means to expand their 
utilities,108 continued reliance on private septic systems increasingly looks 
less like a practical solution and more like a tool of exclusion. 

C. Sewer Opposition in Practice 

A town thus engages in exclusionary avoidance when it consistently 
fails to build new infrastructure in a way that cannot be reasonably justified 
by factors like cost, topography, or location, and is most plausibly explained 
by the desire to keep new residential development below a regionally 
efficient level. As this Section will show, wealthy suburban towns have 
engaged in this behavior for decades, weaponizing wastewater 
infrastructure to throttle the pace of development and exclude new 
residents. 

While septic tank reliance is often characterized today as a 
predominantly rural phenomenon, the EPA estimates that more than half of 
all U.S. septic systems are still found in suburban areas.109 Multiple 
empirical studies, examining metropolitan regions across the country, have 
identified a link between septic system usage and “low-density, sprawl-like 
development.”110 Even though rural areas may rely on septic systems more 
exclusively than suburbs do, the latter’s relatively higher population means 
they may still account for a greater percentage of a region’s overall septic-
tank usage.111 

 

hydrological conditions . . . favor the use of wells and septic tanks,” but that in 
“neighborhoods within a ready commute to downtown [metropolitan 
centers] . . . [a] lack of sanitary sewers . . . impairs the metro’s agglomeration 
efficiencies”). 

108. See RACHEL MACCLEERY, CASEY PETERSON & JULIE D. STERN, SHIFTING SUBURBS: 
REINVENTING INFRASTRUCTURE FOR COMPACT DEVELOPMENT 5 (2012). 

109. U.S. ENV’T PROT. AGENCY, EPA 832-R-05-002, DECENTRALIZED WASTEWATER 

TREATMENT SYSTEMS: A PROGRAM STRATEGY 2 (2005), https://nepis.epa.gov
/Exe/ZyPDF.cgi/300066XK.PDF?Dockey=300066XK.PDF 
[https://perma.cc/VJ5W-SSXR]. One caveat to this estimate is that it is based 
on aged AHS data. 

110. Harrison et al., supra note 58, at 484 (surveying the literature); see also 
Spirandelli, supra note 95, at 1105; Newburn & Berck, supra note 58, at 497-
98. 

111. See Spirandelli, supra note 95, at 1101 (finding that nearly all rural properties 
in the Puget Sound area relied on onsite septic while only forty percent of 
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This trend is a legacy of the United States’ history of suburban 
expansion. As historian Adam Rome has noted, the onsite septic system, as 
much as the automobile, was a key technology enabling the country’s 
midcentury suburban boom.112 In the late nineteenth and early twentieth 
centuries, U.S. wastewater planning followed a dominant paradigm of 
building centralized sewer networks in cities in order to accommodate the 
country’s surging urban population.113 Rural areas, in contrast, continued to 
rely on traditional methods of wastewater management like cesspools. The 
post-World War II suburban boom, however, “clouded the differences 
between urban and rural development,”114 rendering the previous sewered 
city / unsewered countryside binary unworkable as the advent of easy 
automobile transport allowed building at greater densities further away 
from urban cores.115 

The septic system emerged as a solution to this issue, allowing 
wastewater treatment options for new suburban subdivisions without the 
need to extend expensive sewer lines over long distances.116 The result was 
the proliferation of what Rome has dubbed “septic-tank suburbia”—a 
ubiquitous built landscape of large-lot suburban properties with leaching 
fields buried under expansive green lawns.117 From 1945 to 1960, almost 
half of all new American homes were constructed with septic tanks.118 As 
the statistics above show,119 many have maintained their reliance on the 
same increasingly antiquated technology ever since. 

Exclusionary infrastructure avoidance goes hand-in-hand with zoning 
regulations that restrict housing density, like bans on two-family or 
multifamily homes or minimum lot size requirements.120 A lack of adequate 

 

suburban properties did, but that sixty-three percent of the region’s 
residences with onsite septic were suburban). 

112. ADAM ROME, THE BULLDOZER IN THE COUNTRYSIDE: SUBURBAN SPRAWL AND THE RISE 

OF AMERICAN ENVIRONMENTALISM 87 (2001). 

113. Burian et al., supra note 45, at 41. 

114. Id. at 51; MARTIN V. MELOSI, THE SANITARY CITY: URBAN INFRASTRUCTURE IN AMERICA 

FROM COLONIAL TIMES TO THE PRESENT 116 (2000). 

115. Burian et al., supra note 45, at 52. 

116. ROME, supra note 112, at 87; Burian et al., supra note 45, at 52. 

117. ROME, supra note 112, at 87. 

118. Id. at 88; MELOSI, supra note 114, at 322. 

119. See supra notes 109-111 and accompanying text. 

120. Boudreaux, supra note 24. 
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public wastewater disposal is not the only reason why a town might adopt 
restrictive zoning, but it is one of the most commonly alleged121—and one 
of the hardest to adequately rebut, since it is founded on more tangible 
concerns than a desire to maintain neighborhood “character.” Yet existing 
scholarship has tended to only scrutinize towns’ lot size restrictions 
themselves, instead of also interrogating the choices that produced the lack 
of infrastructure used to justify them.122 

The state of Connecticut offers some particularly notable case studies of 
exclusionary avoidance. Connecticut is “arguably the best state to study 
zoning in the country,” with an overwhelming majority of its residential 
land area (91.1%) zoned for single-family housing,123 and is the site of an 
ongoing and heated public debate over the merits and costs of its traditional 
land-use policies.124 Historian Andrew Kahrl has documented how 
Connecticut coastal towns have, for decades, deployed exclusionary 
infrastructure avoidance to fend off putative new residents: 

The impact of defensive localism was written on the shore . . . . 
Along the coast, septic tanks in Madison, Old Lyme, Old Saybrook, 
Clinton, and Guilford, among other areas, leaked dangerously high 
levels of sewage into Long Island Sound. It was, homeowners 
concluded, a small price to pay to prevent the possibility of higher-
density housing in their communities, which the lack of a 
wastewater system ensured . . . . When asked in 1996 how Madison 
had been able to “retain its character” over the years, the town 

 

121. See id. at 12-13; Steel Hill Dev., Inc. v. Town of Sanbornton, 469 F.2d 956, 960 
(1st Cir. 1972) (upholding a town’s minimum-lot-size restriction based on the 
finding that “topography and soil conditions posed severe problems of 
pollution, improper sewage disposal, poor drainage and erosion to large-scale 
development”). 

122. For example, Boudreaux’s article—the most comprehensive recent treatment 
of local lot size restrictions—largely fails to discuss the role of onsite septic 
treatment versus centralized sewer access in these land-use choices. 
Boudreaux, supra note 24. 

123. Sara C. Bronin, Zoning by a Thousand Cuts: The Prevalence and Nature of 
Incremental Regulatory Constraints on Housing, 50 PEPPERDINE L. REV. 
(forthcoming 2023) (manuscript at 8-9), https://papers.ssrn.com/sol3
/papers.cfm?abstract_id=3792544 [https://perma.cc/X4MZ-884Y]. 

124. See, e.g., Prevost, supra note 18; Jacqueline Rabe Thomas, Senate Passes 
Controversial Zoning Reform Bill despite Opposition, CONN. MIRROR (May 28, 
2021), https://ctmirror.org/2021/05/28/senate-passes-controversial-
zoning-reform-bill [https://perma.cc/XD9W-FYHP]. 
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counsel Phillip N. Costello Jr. responded, “No sewers. That’s the key 
to our modest growth and the key to saving our summer colony.”125 
While Kahrl’s case studies are particularly egregious given the elevated 

environmental harms associated with coastal septic runoff,126 inland towns 
in Connecticut engage in the same kind of willful avoidance. Professor 
Ellickson has highlighted Greater New Haven’s wealthy suburbs as notable 
offenders in a recent paper analyzing restrictive zoning policies in various 
U.S. metropolitan areas.127 Three of the suburbs in Ellickson’s study have 
“decline[d] to provide sanitary sewers anywhere in town,” while others only 
provide them in a tiny fraction of their land area—a stark contrast from 
other towns in the region that sewer over half their territories, and a 
practice that Ellickson deems “distinctly anti-urban” for “impair[ing] the 
metro’s agglomeration efficiencies.”128 

Exclusionary avoidance is by no means limited to Connecticut. Fights 
over sewer development have erupted in wealthy suburban enclaves across 
the country, from Calvert County, Maryland and its 1998 “sewer jihad”129 to 
Malibu, California, where decades of opposition to sewers led one local 
conservation advocate to predict a “blood bath” if a proposed septic tank 
ban were approved.130 In many cases, the language used by these anti-sewer 
crusaders evokes the same classism and racial animus directed at affordable 
housing projects and proposed multifamily zoning amendments. A 1988 Los 
Angeles Times article profiling neighborhood opposition in Valley Center, 
California quoted one “anti-sewer spokesman” who stated: “Stopping this 
4,800-acre sewer project is vital to preserving a country way of life . . . . If 
the sewer is built, tract housing (up to 7.3 houses per acre), low-income 
housing, apartments and even two-story condominiums will proliferate 
 

125. Andrew W. Kahrl, Fear of an Open Beach: Public Rights and Private Interests in 
1970s Coastal Connecticut, 102 J. AM. HIST. 433, 458 (2015). Some of the fights 
that Kahrl describes are still ongoing to this day in towns like Old Lyme. See 
infra note 156. 

126. See Michael A. Mallin, Septic Systems in the Coastal Environment: Multiple 
Water Quality Problems in Many Areas, in MONITORING WATER QUALITY: 
POLLUTION ASSESSMENT, ANALYSIS, AND REMEDIATION 81, 86-97 (Satinder Ahuja 
ed., 2013); Spirandelli, supra note 95, at 1091. 

127. Ellickson, supra note 27, at 1656-59. 

128. Id. at 1658-59. 

129. See supra notes 1-14 and accompanying text. 

130. What Makes Malibu Special? Septic Tanks, NBC NEWS (Nov. 19, 2008), 
https://www.nbcnews.com/id/wbna27808447 [https://perma.cc/B7SN-
GKGV]. 
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along Valley Center Road.”131 While not all local opposition to sewers is so 
intense, the general pattern holds true: rich, inner-ring suburbs fighting to 
preserve their “rural” character by shooting down proposals for sewer 
projects that would invite unwanted development. 

Nor is exclusionary avoidance limited to the question of whether to 
build or expand sewers. Local factions may also resist more advanced 
decentralized treatment options that would permit even incremental 
increases in density.132 Many local zoning ordinances were adopted decades 
ago based on the constraints of first-generation, single-property septic 
systems, and they have not been updated to account for subsequent 
advances in technology that allow for denser development off-sewer.133 
When state public health codes that govern the siting and design of 
wastewater systems have been updated to allow such development, local 
land-use controls become an unnecessary second layer of protection from 
environmental harms.134 Municipal officials may also use existing public 
sewer systems to block subsidized or multifamily housing projects by 
 

131. Nancy Ray, Valley Center Pipe Dream-or Nightmare? It Depends Who You Ask 
as Sewer Issue Goes to the Voters, L.A. TIMES, Mar. 18, 1988, at 6, ProQuest, Doc. 
No. 292750974.  

132. See Valerie I. Nelson & Frank C. Shephard, Accountability: Issues of Compliance 
with Decentralized Wastewater Management Goals, WAQUOIT BAY NAT’L 

ESTUARINE RSCH. RSRV. 58 (1998), https://www.mass.gov/doc/accountability-
issues-of-compliance-with-decentralized-wastewater-management-
goals/download [https://perma.cc/D93H-UX5M] (“[I]f a community permits 
large numbers of advanced systems for existing or new construction, 
previously unbuildable lots may become buildable. The resulting potential 
impact on community character and services is a major reason that some 
states and counties resist widespread permitting of advanced onsite 
systems.”). 

133. See U.S. ENV’T PROT. AGENCY, supra note 52, at 1-10 (“Lot size limits prohibit 
onsite treatment system installations on nonconforming lots without regard 
to the performance capabilities of the proposed system . . . [and] serve as an 
inappropriate but de facto approach to land use planning in many 
localities . . . [by] establishing the allowable number of housing units in a 
development without regard to other factors that might increase or decrease 
that number.”); Ellickson, supra note 27, at 1658. 

134. This highlights the inefficiency of using land-use controls to indirectly address 
the secondary effects of development, like noise and pollution, rather than 
directly regulating these areas. Doing so is both overinclusive (by imposing 
second-order impacts on areas outside the targeted policy scope), and 
underinclusive (by failing to address other relevant environmental issues like 
stormwater runoff). I thank Professor Anika Singh Lemar for this point. 
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deliberately neglecting their maintenance or misrepresenting their 
available excess capacity.135 

The costs of these behaviors are legion. While anti-development 
advocates frequently rely on environmental arguments to justify policies 
limiting density, there is ample evidence that low-density development 
worsens environmental impacts by consuming more resources, increasing 
greenhouse gas emissions, and increasing stormwater runoff.136 Aside from 
these issues, continued reliance on conventional onsite septic treatment is 
also problematic in its own right. As septic systems age, they are at greater 
risk of failing and leaking pollutants into the surrounding environment. 
Failing to replace or upgrade these systems invites potentially catastrophic 
consequences on a regional scale.137 

D. The Limits of Current State-Level Wastewater Planning Policies 

The most obvious solution to local exclusionary infrastructure 
avoidance is state intervention. State governments, after all, are better 
positioned than localities to correct regional externalities from individual 
towns’ parochial behavior. And many states have taken active, if 
inconsistent and politically fraught, steps to curb local restrictive zoning 
policies.138 They have done so by both rewarding local jurisdictions that 
take steps to eliminate barriers to housing, and—in some cases—penalizing 
those that do not.139 

Yet state governments have not taken equivalent steps to promote 
regional wastewater infrastructure development in service of housing 
needs. Most notably, while most states have comprehensive plans that 
address their priorities for utility expansion, these frameworks are 
generally better equipped to discourage than to encourage the extension of 
 

135. See, e.g., Landmark Dev. Grp., LLC v. Water & Sewer Comm’n, 194 A.3d 1241, 
1250 (Conn. App. Ct. 2018) (finding that a town’s water and sewer 
commission had deliberately underallocated capacity to an affordable 
housing development). 

136. Ellickson, supra note 27, at 1617; U.S. ENV’T PROT. AGENCY, EPA 231-R-06-001, 
PROTECTING WATER RESOURCES WITH HIGHER-DENSITY DEVELOPMENT 7-9 (2014), 
https://www.epa.gov/smartgrowth/protecting-water-resources-higher-
density-development [https://perma.cc/CC9A-WK2V]. 

137. See Walton, supra note 80; Vock, supra note 84. 

138. See Schleicher, supra note 87, at 1332-33 (outlining recent state-level zoning 
reforms). 

139. Id. at 1333. 
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sewers. Thirteen states, in particular, have enacted “growth-management” 
legislation that set forth various restrictions on urban expansion.140 One key 
planning tool that these laws use is “urban service areas,” or specified areas 
in which municipal services may be provided and outside of which they are 
not allowed to extend.141 

These policies reflect a broader “smart growth” planning orthodoxy 
focused on concentrating growth in compact, walkable urban centers. 
Proponents of “smart growth” argue for using infrastructure planning to 
encourage infill development in areas with other existing services, like 
public transit facilities, and discourage unnecessary greenfield 
development that consumes previously undeveloped land at the urban 
fringe.142 Rationales include avoiding overdevelopment in environmentally 
sensitive areas and curbing urban sprawl.143 

Yet the case for urban growth boundaries as an effective tool against 
sprawl is not settled.144 Empirical evidence has shown that limits on utility 
extensions will not necessarily foreclose development. Rather, at least in 
areas where terrain permits septic tank use, development will simply 
continue off-sewer, leading to even more sprawling, large-lot environments 
at the edges of metropolitan areas.145 Alternatively, in areas where septic 
reliance is not possible, urban service boundaries may simply foreclose 
significant new development—and thus new housing—if inner areas are 
already built to capacity under existing limits.146 

 

140. Jerry Anthony, Do State Growth Management Regulations Reduce Sprawl?, 39 
URB. AFFS. REV. 376 (2004). 

141. ROLF PENDALL & JONATHAN MARTIN, HOLDING THE LINE: URBAN CONTAINMENT IN THE 

UNITED STATES 5 (2002). 

142. What Is Smart Growth?, SMART GROWTH AM., 
https://smartgrowthamerica.org/what-is-smart-growth 
[https://perma.cc/39RU-HTWR]. 

143. Id. 

144. See Anthony, supra note 140. 

145. See Harrison et al., supra note 58, at 490; Kendrick J. Curtis, Influences on 
Growth: Development Beyond Conventional Wastewater Infrastructure 411, 
(Dec. 2008) (Ph.D. dissertation, University of Kentucky, Knoxville), 
https://trace.tennessee.edu/cgi/viewcontent.cgi?article=1577&context=utk
_graddiss [https://perma.cc/596Z-WZSW]. 

146. See Jonathan D. Weiss, Preface: Smart Growth and Affordable Housing, 12 J. 
AFFORDABLE HOUS. & CMTY. DEV. L. 165, 169-70 (2003). 
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In theory, state-level growth management strategies should be superior 
to local ones since they can account for regional population growth needs 
by promoting development where it is wanted, and not just obstructing it 
where it is not.147 To this end, some states have coupled “push” restrictions 
with “pull” incentives by using conditional funding to concentrate 
infrastructure development in targeted areas. An example is Maryland, 
whose “Priority Funding Area” program pairs service boundaries with 
preferred funding status designations around areas near urban centers and 
with existing services.148 Planners have praised Maryland’s program as a 
“national leader” in the smart-growth space.149 But as this Essay’s opening 
anecdote shows, it is still limited in its use of incentives rather than 
mandates: local NIMBY coalitions in wealthy jurisdictions like Calvert 
County can organize to spurn the state’s funding opportunities.150 

While, at least on paper, “smart growth” policies serve a valuable 
function by containing sprawling development and promoting dense 
growth, they often risk neglecting the latter goal. The question is where 
urban growth boundary lines should be drawn—and more importantly, 
who should be responsible for drawing them. In focusing on the risk of 
overdevelopment by creating a scheme centered on limiting service 
extensions, policymakers ignore the mirror issue of underdevelopment and 
the possibility that this option could be coopted—and corrupted—by 
defensive local politics. Policies that express a baseline skepticism against 
new infrastructure may end up giving ammunition to these anti-growth 
interests.151 

Even in states without explicit urban containment laws, state-level 
planning regimes are neither muscular nor coordinated enough to solve the 
problem of local exclusionary infrastructure avoidance. Most local 
governments in the United States are required to enact and periodically 
update comprehensive long-term growth plans that designate which, if any, 

 

147. Anthony, supra note 140, at 378. 

148. Harrison et al., supra note 58110, at 483. 

149. See Rolf Moeckel & Rebecca Lewis, Two Decades of Smart Growth in Maryland 
(U.S.A): Impact Assessment and Future Directions of a National Leader, 5 URB., 
PLANNING & TRANSP. RSCH. 22-37 (2017). 

150. See supra notes 1-14 and accompanying text. 

151. Weiss, supra note 146, at 166 (“Too often, however, smart growth has been 
used as a cover for anti-sprawl measures in the outer suburbs that are simply 
examples of exclusionary zoning.”). 
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areas are targeted for infrastructure expansion.152 Towns, however, may 
plan for little to no infrastructure in order to maintain their low-density 
character.153 State governments are limited in their ability to intervene in 
these local plans: fewer than one-third require them to be vertically 
consistent with regional or statewide plans, and fewer than a quarter 
require horizontal consistency with the plans of neighboring 
jurisdictions.154 Another issue is lack of coordination between multiple 
planning regimes: in a given jurisdiction, different local actors—including 
planning and zoning commissions, town legislatures, and wastewater 
authorities—may be subject to separate planning requirements or be 
responsible for implementing different aspects of a town’s long-term plan. 
As a result, even if states set affordable housing targets for their localities, 
these may not reach the relevant body responsible for planning the 
infrastructure needed to meet these targets. 

When states do demand that localities build sewers, it is usually to 
address environmental rather than housing concerns. State environmental 
agencies can impose consent decrees mandating sewer construction in 
places with severe water pollution issues from septic runoff. A recent 
example comes from the seaside town of Old Lyme, Connecticut, which has 
clashed with state environmental authorities over groundwater pollution 
from failing septic tanks for decades.155 Despite repeated environmental 
orders, the town is only just now getting around to expanding its sewer 
system, and it remains gridlocked on which properties will bear the cost of 

 

152. 1 PATRICIA E. SALKIN, AMERICAN LAW OF ZONING § 5:12 (5th ed.), Westlaw 
(database updated Nov. 2021). 

153. E.g., Planning Board, Master Plan, TOWN OF DOVER, MASS. II-20 (2012) 

https://www.doverma.gov/DocumentCenter/View/550/Dover-Master-
Plan-PDF [https://perma.cc/ZKD9-H27K] (“Dover has no Town sewer 
system. This has been a factor in limiting growth as well as resulting in low-
density development. There are no plans to provide sewer service in Town.”). 

154. Survey of State Land-Use and Natural Hazards Planning Laws, AM. PLANNING 

ASS’N 10 (Nov. 15, 2019), https://planning-org-uploaded-
media.s3.amazonaws.com/publication/download_pdf/Survey-of-State-
Land-Use-and-Natural-Hazards-Planning-Laws.pdf [https://perma.cc/XPX8-
YKR8]. 

155. Robert A. Hamilton, The View From: Old Lyme; Sewer System Plan Raises Fears 
About Pollution of River, N.Y. TIMES (Apr. 1, 1990), https://www.nytimes.com
/1990/04/01/nyregion/the-view-from-old-lyme-sewer-system-plan-raises-
fears-about-pollution-of-river.html [https://perma.cc/GS5F-53Z4]. 



YALE LAW & POLICY REVIEW 41 : 1 2022 

200 

construction.156 As the Old Lyme example shows, even when states do 
mandate sewer construction, actually getting localities to comply with these 
mandates is another matter entirely. 

The single biggest obstacle to state intervention in local sewer 
decisions, however, is likely political and not legal. State legislatures tend to 
be structurally skewed towards right-leaning rural and suburban 
interests,157 all of which militate against getting involved in local 
infrastructure through either increased spending or regulatory 
interference. Anti-growth factions can exercise influence at the state as well 
as the local level by curtailing state comprehensive plans’ ability to 
designate areas for wastewater service expansion and by limiting funding 
for new projects. Maryland’s Smart Growth program, for example, has been 
a persistent political football and many of its limitations are traceable to 
inconsistent and divided state-level support.158 When the state’s governor, 
Martin O’Malley, announced plans for a ban on septic systems in 
development outside the state’s “Priority Funding Area” boundaries for 
infrastructure service in 2011, he was ultimately forced to withdraw this 
plan in the face of political backlash.159 

 

156. See FAQs About the Sewer Project, TOWN OF OLD LYME, CONN. (Dec. 6, 2019), 
https://www.oldlyme-ct.gov/water-pollution-control-authority/files/faqs-
about-sewer-project [https://perma.cc/5B5W-UT29]; Dylan Fearon, Sewer 
Project in Old Lyme Aims to Reduce Pollution in Long Island Sound, WFSB (Aug. 
24, 2022), https://www.wfsb.com/2022/08/24/sewer-project-old-lyme-
aims-reduce-pollution-long-island-sound [https://perma.cc/U4J3-TKQP]. 
This also illustrates the importance of infrastructure subsidies in avoiding 
local political gridlock. If localities are forced to bear the full cost of projects, 
residents may quarrel over how this cost should be distributed among 
different properties, creating delay and expense. See Cate Hewitt, Sound View 
Residents Hire Attorney, Commission Assessment, to Claim Proposed Sewer Fees 
Exceed Legal Limit, CONN. EXAMINER (June 13, 2020), 
https://ctexaminer.com/2020/06/13/sound-view-residents-hire-attorney-
commission-assessment-to-claim-proposed-sewer-fees-exceed-legal-limit 
[https://perma.cc/7HGE-8PQS] (describing threatened litigation over the 
municipality’s formula for calculating assessed values on properties). 

157. Paul A. Diller, Re-Orienting Home Rule: Part I – The Urban Disadvantage in 
National and State Lawmaking, 77 LA. L. REV. 287, 336 (2016). 

158. See Gerrit-Jan Knaap & John W. Frece, Smart Growth in Maryland: Looking 
Forward and Looking Back, 43 IDAHO L. REV. 445, 462-64 (2007). 

159. Harrison et al., supra note 58, at 483. 
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E. The Missing Law of Infrastructure Avoidance 

States are not the only actor with the power to check local 
municipalities’ parochial behavior. Courts also have the power to do so. But 
while legal challenges to local infrastructure policies hold some potential, 
courts are ultimately a poor institutional fit to take the lead in equitable 
wastewater planning. 

At least on paper, local policies that use infrastructure to limit growth 
might be challenged under a number of potential legal theories. They could 
be disputed as ultra vires, or outside the municipality’s state-delegated 
authority.160 They could also be attacked as a violation of state and federal 
equal-protection guarantees,161 or as an unconstitutional diminution of a 
property’s useful value under the Takings Clause.162 Local authorities’ 
decisions not to provide or expand services could be challenged as 
“arbitrary and unreasonable” under administrative-law principles.163 
Finally, infrastructure decisions that disparately impact protected classes 
may also run afoul of federal and state fair housing laws, as well as some 
state constitutions’ additional prohibitions on segregation.164 

Courts have been considering these kinds of claims against suburban 
towns’ infrastructure policies for decades. The first prominent line of cases 
arose in the mid-1960s and involved challenges to local “growth 
management” plans that set explicit bans or limits on new building permits 
in towns with strained utilities. These permit moratoria were challenged 
under several legal theories including ultra vires and constitutional equal 
protection and takings claims.165 However, most courts upheld towns’ 

 

160. See, e.g., Golden v. Planning Bd., 285 N.E.2d 291, 296-97 (N.Y. 1972), appeal 
dismissed, 409 U.S. 1003 (1972). 

161. See, e.g., United Farmworkers of Fla. Hous. Project. v. City of Delray Beach., 493 
F.2d 799 (5th Cir. 1974). 

162. See, e.g., Westwood Forest Estates, Inc. v. Village of South Nyack, 244 N.E.2d 
700 (N.Y. 1969). 

163. Cf., e.g., Reid Dev. Corp. v. Parsippany-Troy Hills Twp., 89 A.2d 667 (N.J. 1952) 
(invalidating a local authority’s placement of conditions on approval of water 
pipeline extensions to specific parcels). 

164. See, e.g., CONN. CONST. art. I, § 20. 

165. See, e.g., Golden, 285 N.E.2d at 296; Constr. Indus. Ass’n v. City of Petaluma, 
522 F.2d 897 (9th Cir. 1975); Associated Home Builders, Inc. v. City of 
Livermore, 557 P.2d 473 (Cal. 1976). 
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moratoria if they were sufficiently temporary and if the municipality had 
committed to building out its utilities within a “reasonable” timeframe.166 

A related series of cases considered the legality of water and sewer 
moratoria, or policies limiting or banning new tie-ins to utility lines with 
overtaxed central treatment facilities. In areas without sufficient soils for 
onsite disposal, these accomplished the same result as permit moratoria by 
effectively foreclosing new construction. Again, courts upheld these policies 
as long as they were actually based on a genuine lack of treatment capacity 
and not the municipality’s desire to control growth.167 A third line of cases 
considered the legality of municipalities’ refusal to extend sewer lines to 
new areas, either independently or as part of a broader growth 
management plan. Courts in states like California sanctioned the use of 
utility extensions as explicit growth control devices if done in accordance 
with comprehensive land-use plans,168 though other states rejected this 
principle.169 

These strands of caselaw show that although using sewer and water 
capacity to categorically foreclose (rather than slow) development is legally 
questionable in many jurisdictions,170 courts will typically give municipal 
governments significant leeway before intervening in their planning 
decisions. And if the municipality shows that its decisions are in line with a 
comprehensive plan or necessary in light of limited resources, many courts 

 

166. But see Toll Brothers, Inc. v. West Windsor Twp., 712 A.2d 266 (N.J. Super. Ct. 
App. Div. 1998) (striking down a similarly timed growth control policy under 
New Jersey statutory law). The “reasonableness” standard first articulated in 
Golden has never been clearly defined, and some courts have questioned or 
struck down moratoria based on findings that the municipality had not taken 
adequate measures to bring them to an end. See Charles v. Diamond, 360 
N.E.2d 1295 (N.Y. 1977). Zuckerman v. Town of Hadley, 813 N.E.2d 843 (Mass. 
2004); Q.C. Const. Co. v. Gallo, 649 F. Supp. 1331, 1332 (D.R.I. 1986), aff’d, 836 
F.2d 1340 (1st Cir. 1987). 

167. See, e.g., Smoke Rise, Inc. v. Wash. Suburban Sanitary Comm’n, 400 F. Supp. 
1369 (D. Md. 1975); Belle Harbor Realty Corp v. Kerr, 35 N.Y.2d 507 (N.Y. 
1974); Swanson v. Marin Mun. Water Dist., 128 Cal. Rptr. 485 (Ct. App. 1976). 

168. See, e.g., Dateline Builders, Inc. v. City of Santa Rosa, 194 Cal. Rptr. 258 (Ct. 
App. 1983). 

169. See, e.g., Robinson v. City of Boulder, 547 P.2d 228 (Colo. 1976). 

170. See Nels R. Leutwiler, Playing Taps for Urban Growth Control: Restricting 
Public Utility Access to Manage Growth, 19 STATE & LOCAL GOV’T REV. 8 (1987). 
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will bow out altogether.171 These early decisions created the legal bedrock 
for municipalities to enact growth management plans that allow low-
density, sprawling development in the name of inadequate infrastructure, a 
practice that remains widespread in U.S. planning policy.172 

Further, courts have been broadly tolerant of municipal policies that 
place effective (rather than explicit) limits on new development in order to 
avoid negative environmental impacts. In particular, local minimum-lot-
size restrictions are commonly upheld as a legitimate means of avoiding 
issues from septic system overcrowding. The foundational case is Simon v. 
Town of Needham, in which the Massachusetts Supreme Court held that 
minimum lot sizes were justified in part by a town’s fiscal rationale for 
avoiding sewer service expansion. The Needham court held that, while 
“zoning by-law[s] cannot be adopted for the purpose of setting up a barrier 
against the influx of thrifty and respectable citizens who desire to live 
there,” the “expense that might be incurred . . . in furnishing . . . water mains 
and sewers and other public conveniences” for new development was a 
valid reason for maintaining onsite septic and large-lot zoning.173 
Subsequent decisions considering large-lot zoning in both Massachusetts 
and other states have “almost uniformly” followed the Needham court’s 
lead.174 These decisions sanction the use of land-use restrictions as a 
legitimate means of pollution control in areas without public infrastructure, 
without interrogating the underlying merits or causes of this lack of 
infrastructure. 

There are exceptions to this judicial tolerance. The New Jersey Supreme 
Court in its famous Mount Laurel I decision specifically rejected an 
argument that a lack of public water and sewer utilities, or the expense 

 

171. An exception is when these decisions are shown to specifically harm racial 
minorities or other protected groups. See, e.g., United Farmworkers of Fla. 
Hous. Project. v. City of Delray Beach., 493 F.2d 799 (5th Cir. 1974) (finding 
the city’s refusal to extend water and sewer service outside its incorporated 
area to a low-income housing project racially discriminatory). 

172. See Stuart Meck & Rebecca Retzlaff, The Emergence of Growth Management 
Planning in the United States: The Case of Golden v. Planning Board of Town of 
Ramapo and Its Aftermath, 7 J. PLANNING HIST. 113, 146-47 (2008). 

173. Simon v. Town of Needham, 42 N.E.2d 516, 519 (Mass. 1942). 

174. Boudreaux, supra note 120, at 24; see, e.g., Wilson v. Town of Sherborn, 326 
N.E.2d 922, 924-26 (Mass. App. Ct. 1975); De Mars v. Zoning Comm’n, 115 
A.2d 653, 655 (Conn. 1955); Salamar Builders Corp. v. Tuttle, 275 N.E.2d 585, 
589 (N.Y. 1971); Steel Hill Dev., Inc. v. Town of Sanbornton, 469 F.2d 956, 961 
(1st Cir. 1972). 
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required to build them, justified restrictive zoning policies.175 Subsequent 
courts applying the Mount Laurel doctrine have followed this point by 
recognizing the provision of adequate sewer access as an important 
component of towns’ efforts to meet their regional “fair share” obligations 
for the production of new housing.176 But the caselaw in New Jersey is not 
representative of the country’s as a whole. Far more often, courts will 
sanction a town’s refusal to switch from onsite septic to sewer treatment if 
the town offers a “rational” justification for doing so, such as cost.177 While 
both Connecticut and Massachusetts have statutory equivalents to the 
judicially created “builders’ remedy” in Mount Laurel II,178 courts in these 
states commonly accept lack of adequate infrastructure services as a valid 
excuse for towns to escape liability under these statutes.179 

Fair housing caselaw is similarly ill-equipped to check exclusionary 
avoidance. Over the years, housing advocates have brought a number of 
attempted legal claims against towns under state and federal fair housing 
laws for utility-related offenses. The basic premise behind these claims is 
that municipalities’ failure to provide a certain group with adequate public 
services necessary to sustain housing development effectively violates the 
FHA’s core prohibition against “mak[ing] unavailable” adequate housing 
“because of” that group’s protected characteristic.180 The problem—at least 
under current doctrine—is that liability under the federal Fair Housing Act 
and its state-level analogues typically arises from discrete and identifiable 
choices that can be linked to either disparate impact or disparate treatment 

 

175. S. Burlington Cty. N.A.A.C.P. v. Mount Laurel Twp. (“Mount Laurel I”), 336 A.2d 
713, 731 (N.J. 1975). 

176. See, e.g., Toll Bros. v. W. Windsor Twp., 756 A.2d 1074 (N.J. App. Div. 
2000), aff’d, 173 N.J. 502, 803 A.2d 53 (2002) (holding that town policy 
requiring affordable housing developers to “front-end” sewer costs tended to 
discourage development and created an obstacle to fulfillment of the town’s 
fair-share obligations). 

177. Boudreaux, supra note 120, at 24. 

178. S. Burlington Cty. N.A.A.C.P. v. Mount Laurel Twp (“Mount Laurel II”), 456 A.2d 
390, 411 (N.J. 1983); see CONN. GEN. STAT. § 8-30g (West 2022); MASS. GEN. LAWS 

ANN. § 40B (West 2022). 

179. See, e.g., AvalonBay Communities, Inc. v. Sewer Comm’n of City of Milford, 853 
A.2d 497, 510 (Conn. 2004) (concluding that state builder’s remedy statute 
did not apply to decisions by municipal water pollution control authorities). 

180. See 42 U.S.C. § 3604(a) (2018). 
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on the basis of protected class status.181 As discussed, exclusionary 
avoidance is rarely a calculated scheme and far more often arises from 
decades of political stalemate.182 This diffuse causation renders it a poor 
candidate for independent FHA liability under either an impact or intent 
theory. 

Again, there are exceptions: some courts have found towns liable under 
state or federal Fair Housing Acts for failing to properly maintain or upgrade 
their sewer systems. For example, a Texas federal district court held in Dews 
v. Sunnyvale that the defendant town’s purported need to avoid public 
health problems from septic tank overcrowding was not a legitimate 
interest since “appropriate sewer facilities [had] bec[ome] available,” and 
was instead a “disingenuous” cover for discriminatory motives.183 And the 
Second Circuit held in Kennedy Park Homes Association v. City of 
Lackawanna that the defendant city’s repeated failure to fix its overloaded 
sewer system undercut its attempts to justify its discriminatory actions in 
depriving the plaintiffs of housing opportunities by refusing to let them “tie 
into” the existing system.184 But decisions like these are generally seen as 
highwater marks for FHA liability, and while courts should strive to follow 
their lead, they cannot be expected to do so predictably.185 

Doctrine aside, courts are unlikely to intervene in the issue of municipal 
undersewering for practical reasons. First, they are institutionally ill-suited 
to engage in comprehensive infrastructure planning. The reactive and case-
by-case nature of litigation makes it a bad vehicle for guiding municipalities’ 
decisions in line with long-term, integrated growth objectives. Second, 
while changing a town’s zoning code can be done with the stroke of a pen, 
ordering it to lay a new sewer line is a far messier affair that may involve 
significant expense and disruption. Centralized wastewater projects take 
years to complete and are extremely expensive in both upfront capital cost 
and ongoing upkeep.186 Courts will be reluctant to disrupt local democratic 

 

181. Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519, 
521, 543-44 (2015); Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 
U.S. 252, 271 n.21 (1977). 

182. See supra Section II.B. 

183. 109 F. Supp 526, 568, 572 (N.D. Tex. 2000); see also Nat’l Land & Inv. Co. v. 
Kohn, 215 A.2d 597, 609 (Pa. 1965). 

184. 436 F.2d 108, 111, 114 (2d Cir. 1970). 

185. See Jonathan Zasloff, The Price of Equality: Fair Housing, Land Use, and 
Disparate Impact, 48 COLUM. HUM. RTS. L. REV. 98, 141 n.177 (2017). 

186. See supra note 54 and accompanying text. 
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processes by demanding that municipalities unilaterally impose these costs 
on residents.187 

III. FEDERAL INVESTMENT IN WASTEWATER INFRASTRUCTURE 

The previous Part showed that sewers are a critical driver of urban 
growth and new housing opportunities, and that wealthy suburbs across the 
country have accordingly resisted building them in order to exclude new 
residents. This Part reviews the parallel histories of the federal 
government’s housing and wastewater programs during the latter half of 
the twentieth century in order to explain why past federal efforts have 
largely failed to check this issue. 

The federal government has always been extremely reluctant to 
intervene in local land-use and planning policies for both political and 
structural reasons, even when these policies produce housing shortages and 
segregation. At the same time, it is uniquely well-suited to capitalize public 
infrastructure due to its much greater ability to deficit spend relative to the 
states, which are constrained by constitutional balanced budget limits.188 
And while sewers are commonly thought of as a quintessentially local 
domain—not just “on the ground,” but under it—the federal government 
has actually played a significant role in funding their expansion. In 
particular, during the 1970s and 1980s, it appropriated huge sums of money 
to convert the nation’s suburban septic tanks to sewer connections. 

But the federal policy of this era failed to use wastewater as a tool to 
promote equitable development. Its focus was solely on cleaning up the 
nation’s waters, and it pumped huge sums of money to localities in service 
of this end without adequate mechanisms to align this funding with 
integrated regional planning goals. The haphazard development and 
financial issues that resulted created a lasting backlash against large-scale 
public wastewater investment and helped legitimize the continued practice 
of land-use control for pollution abatement. 
 
 
 

 

187. See, e.g., Adams v. Bradshaw, 599 A.2d 481, 485 (N.H. 1991) (“We 
cannot . . . second-guess a Town’s decision to spare its taxpayers the cost of a 
treatment facility, regardless of the taxpayers’ identity.”). 

188. PETER G. PETERSON FOUND., supra note 76. 
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Figure 1: EPA Wastewater Infrastructure Annual Appropriations, 
1973-2018189 

 

A. Limits of Past Federal Interventions in Land Use and Housing 

The federal government has traditionally taken a “hands off” approach 
to local land-use regulation and planning, preferring to leave this domain 
almost entirely to state and local actors.190 There are several rationales for 
this, including constitutional uncertainty,191 federal-state comity,192 and the 
perceived efficiency of matching decisions with local preferences.193 

The central issue, however, is again likely political rather than legal or 
financial.194 Despite a series of federal committees convened over the past 
fifty years to tackle the problem of local barriers to housing, these efforts 
have resulted in “more talk than action, in failed modest spending measures, 
and in dead-end legislative proposals.”195 The single biggest exception is 
probably the 1968 Fair Housing Act itself—and the decades of aborted 
efforts to implement its requirement that HUD and other federal agencies 
 

189. This graphic is from RAMSEUR, supra note 54, at 4. 

190. Schill, supra note 31, at 716. 

191. Id. at 708-09. 

192. Id. at 716. 

193. Id. at 717. 

194. Id. at 726. 

195. Michael A. Stegman, Eliminating Exclusionary Land Use Regulations Should Be 
the Civil Rights Issue of Our Time, JOINT CTR. FOR HOUS. STUD. OF HARV. UNIV. 2 
(Aug. 2019), https://www.jchs.harvard.edu
/sites/default/files/media/imp/harvard_jchs_exclusionary_zoning_civil_righ
ts_stegman_2019.pdf [https://perma.cc/APH3-VCB9]. 
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and funding recipients “affirmatively” further fair housing196 merely prove 
the rule. Following the Act’s passage in 1968, HUD Secretary George 
Romney devised a plan called “Open Communities” to implement the AFFH 
mandate by withholding water, sewer, and other funding from cities and 
states that failed to accept subsidized housing or reduce exclusionary 
zoning.197 The resulting backlash from anti-integration white suburbs was 
so intense that President Nixon disowned the plan and Romney was forced 
to back down and accept local control.198 

Aside from this political story, however, it is also worth noting that 
Romney’s plan also reflects a curious policy disconnect. Water and sewer 
funds help build infrastructure that, in turn, facilitates housing 
development, and withholding them may have increased barriers to 
housing in some ways while reducing them in others. As the next Section 
will show, this failure to consider infrastructure and housing in tandem 
reflects a longstanding and consequential tradition of siloed federal 
policymaking.199 

B. Limits of Past Federal Wastewater Interventions 

Early federal wastewater legislation was relatively limited and left most 
of the responsibility for planning and funding projects to states and 
localities.200 This approach shifted, however, as the country’s pollution 
issues grew more severe. As the previous Part explained, the explosive 
suburban development of the mid-twentieth century prompted widespread 
reliance on onsite septic systems in areas too far removed from urban 
centers to make extending sewer lines economical.201 But the drawbacks of 

 

196. See 42 U.S.C. § 3608(d), (e)(5) (2018). 

197. Nikole Hannah-Jones, Living Apart: How the Government Betrayed a Landmark 
Civil Rights Law, PROPUBLICA (June 25, 2015, 1:26 PM EDT), 
https://www.propublica.org/article/living-apart-how-the-government-
betrayed-a-landmark-civil-rights-law [https://perma.cc/JEL5-MFFG]. 

198. Id. 

199. See generally Govind Persad, Beyond Administrative Tunnel Vision: Widening 
the Lens of Costs and Benefits, 15 GEO. J. L. & PUB. POL’Y 941 (2017) (arguing that 
agencies frequently fail to consider costs and benefits outside their assigned 
sector). 

200. Federal Water Pollution Control Act of 1948, Pub. L. No. 80-845, §§ 1, 5, 7, 8, 
62 Stat. 1155, 1158-59. 

201. See supra notes 112-115 and accompanying text. 
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this practice quickly became apparent: early septic tank technology had a 
high failure rate—up to one-third of all systems failed within three years of 
installation—and local communities incurred massive costs in repairing 
these systems and treating the resultant public health hazards.202 U.S. 
planners and officials thus saw septic tanks as merely a stopgap solution to 
the growing country’s wastewater disposal needs, which would eventually 
need to be replaced by true public sewer access. By 1970, concerns over the 
country’s extreme levels of water pollution from failing septic systems and 
aging urban sewer networks—as well as the political influence of the newly 
emergent environmental movement—prompted calls for more drastic 
federal action.203 

Congress responded to these calls with the Clean Water Act of 1972. 
Widely recognized as one of the defining pieces of environmental legislation 
of the twentieth century,204 the Act set forth two key policies. First, it 
established rigorous new national standards for remediating water 
pollution. Second, it dramatically ramped up federal funding for wastewater 
projects to help states and localities comply with these new 
requirements.205 The scope of these appropriations was unprecedented, not 
only for wastewater funding specifically but for any prior federal 
infrastructure legislation to date.206 It allocated $18 billion in construction 

 

202. ROME, supra note 112, at 92. 

203. Id. at 103-10; Lynne M. Pollock, Financing Under the Clean Water Act: The Move 
from Federal Grants to State Loans, 84 J. CONTEMP. WATER RSCH. & EDUC. 24, 24 
(1991). 

204. See William L. Andreen, The Evolution of Water Pollution Control in the United 
States - State, Local, and Federal Efforts, 1789-1972: Part II, 22 STAN. ENV’T L.J. 
215-294, 216 (2003); N. William Hines, History of the 1972 Clean Water Act: 
The Story Behind How the 1972 Act Became the Capstone on a Decade of 
Extraordinary Environmental Reform 2 (Univ. of Iowa Legal Studies Rsch. 
Paper No. 12-12, 2012), http://www.ssrn.com/abstract=2045069 
[https://perma.cc/73TQ-XKV6]. 

205. Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, 
§ 201, 86 Stat. 816. 

206. By the time Congress ended appropriations for Title II in 1991, it had become 
the “second largest and most expensive public works project ever to be 
implemented,” second only to the Interstate Highway System. Valentina O. 
Okaru, Financing Publicly Owned Treatment Works and Instituting 
Enforcement Measures against Non-Compliant Works Under the Clean Water 
Act, 2 BUFF. ENV’T L.J. 213, 223 n.46 (1994). 
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grants through 1976,207 almost twice the total of all previous federal grant 
assistance.208 Local projects could be fully reimbursed for up to seventy-five 
percent of their construction costs for eligible project categories, including 
sewers.209 Responsibility for distributing the funds was divided between 
the newly created EPA and state governments.210 

The 1972 Act’s Construction Grants program, or “Title II,” was and 
remains the biggest federal investment in the nation’s wastewater 
infrastructure in history. It thus represented a key opportunity to guide and 
shape new urban growth—and, in particular, to build new housing in 
undersewered suburbs. But because of critical failures in the program’s 
design, this potential was never truly fulfilled. 

1. Environmental “Functionalism” 

Most significantly, the Act failed to implement an integrated growth 
planning approach in distributing funds to localities. It was laser-focused on 
cleaning up the nation’s waters, and never adequately incorporated 
measures to balance this goal against other public interests like housing.211 
This environmental “functionalism”212 was characteristic of federal 
policymaking during this era, in which environmental and housing goals—
whether by accident or design—were kept largely siloed and “d[id] not form 
a related national program for servicing urban development according to a 
determined distribution policy.”213 

This was not to say that Congress was oblivious to sewers’ “growth-
shaping” potential when crafting the Clean Water Act. On the contrary, the 
potential to use sewers to drive new development was likely a key reason 

 

207. Federal Water Pollution Control Act Amendments of 1972 § 207. 

208. Andreen, supra note 204, at 284 n.462. 

209. Federal Water Pollution Control Act Amendments of 1972 § 212(2)(A). 

210. Id. at § 201(g). 

211. See id. at § 101(a) (“The objective of this Act is to restore and maintain the 
chemical, physical, and biological integrity of the Nation’s waters.”)  

212. See Note, Sewers, Clean Water, and Planned Growth: Restructuring the Federal 
Pollution Abatement Effort, 86 YALE L.J. 733, 750 (1977). 

213. JOHN M. CARSON, GOLDIE W. RIVKIN & MALCOLM D. RIVKIN, COMMUNITY GROWTH AND 

WATER RESOURCES POLICY 150 (1973). Notably, this coincided with a policy shift 
in Nixon’s HUD away from “‘softer’ issues of urban sprawl, community 
planning, and growth management” towards “hard” subsidized housing 
production goals. Engel, Stromberg, & Turner, supra note 30, at 3. 
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for the Act’s then-astronomical price tag of $18 billion: members of 
Congress saw the potential for pork-barrel spending by directing federal 
dollars to local development projects.214 But this function was never openly 
acknowledged or accounted for in Title II’s policy design: it remained on its 
face an environmental remediation program alone, with no mandatory 
safeguards to coordinate or channel the growth spurred by its investments. 

The statute tasked the EPA with reviewing and approving 
municipalities’ applications—including, importantly, whether they planned 
for sufficient “reserve capacity” to allow for future population growth.215 In 
theory, this gave the agency a means of using Title II funds as a growth 
planning mechanism, by both tamping down projects’ reserve capacity 
determinations in areas not intended for development, and upsizing them 
in ones targeted for expansion.216 But the agency disclaimed any such role, 
stating that the Clean Water Act did not provide it with an “explicit mandate 
for direct land use control” and that “it is up to the municipalities to accept 
the responsibility for controlling growth.”217 

This blinkered approach reflected the federal government’s persistent 
reluctance to use its spending powers to promote equitable development. 
Before the Act’s passage, HUD had allocated federal water and sewer 
funding using a multifactor approach that accounted for various planning 

 

214. A review of the 1972 Act’s legislative history shows that sewers were not 
initially included as an eligible funding category but were added in by the 
House. While the ostensible reason for this change was to allow municipalities 
to make full use of their central treatment plants, multiple commentators have 
observed that the actual reason was likely pork-barrel lobbying by local pro-
development interests. Andreen, supra note 204, at 279 (“[T]he House 
Committee . . . never lost sight of the fact that politics are basically local in 
nature.”); 2 ENVIRONMENTAL LAW INSTITUTE, LAW OF ENVIRONMENTAL PROTECTION 

§ 13.19, Westlaw (database updated Apr. 2022) (“Local interests . . . lobbied 
incessantly for inclusion of collector sewers in the construction grants 
program, primarily because new sewers are often tied to new real estate 
development, which produces positive tax benefits.”). 

215. Federal Water Pollution Control Act Amendments of 1972 § 204(a)(5). 

216. Arthur B. Federman, The 1972 Water Pollution Control Act: Unforeseen 
Implications for Land Use Planning Comment, 8 URB. L. 140, 151-52 (1976). 

217. Note, supra note 212, at 751 (first quoting Russell E. Train, The EPA Programs 
and Land Use Planning, 2 COLUM. J. ENV’’T L. 255, 281 (1976), and then quoting 
U.S. ENV’T PROT. AGENCY, FINAL ENVIRONMENTAL IMPACT ASSESSMENT, VALLEY FORGE 

AREA WASTEWATER TREATMENT FACILITY, CHESTER COUNTY, PENNSYLVANIA IV-42 
(1974)). 
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criteria, including housing needs.218 Title II did not remove this 
jurisdiction—it just allocated massive new levels of funding to a different 
agency altogether. But the Open Communities debacle, and the broader 
political pitfalls of intervening in suburban land use it represented, would 
have made any thought of openly using Title II to further fair housing goals 
unthinkable. Thus, Title II’s “growth-shaping” funds were free to fall along 
predictable lines—away from wealthy enclaves, and towards poorer towns 
in need of federal money. 

2. Incentive Structure 

The second key problem with the Construction Grants program was its 
nature as an optional incentive that left localities with ultimate discretion 
over whether to accept the funds. This resulted in parallel issues of both 
overbuilding in some areas and underbuilding in others, as some localities 
rushed to claim the funding despite a lack of clear need, while others simply 
declined it altogether. 

The issue of overbuilding became a serious topic of concern in the years 
following Title II’s enactment. A 1975 study found strong evidence that 
federal subsidies were contributing to excessively-sized projects and 
promoting urban sprawl.219 The program’s high subsidy rate created 
perverse incentives for local officials to claim the “free” federal money, 
whether or not their community actually needed a large and expensive new 
sewer system.220 This was particularly true of smaller, more rural, and less 
wealthy communities, which saw Title II as a “windfall, one shot” 
opportunity.221 But because the money was only intended to fund initial 
planning and construction costs, localities that used the federal grants to 
build new systems quickly found themselves saddled with unexpected 

 

218. 24 C.F.R. § 556.4-.16 (1972). 

219. CLARK BINKLEY ET AL., INTERCEPTOR SEWERS AND SUBURBAN SPRAWL: THE IMPACT OF 

CONSTRUCTION GRANTS ON RESIDENTIAL LAND USE (1975). 

220. Michael B. Phillips, Developments in Water Quality and Land Use Planning: 
Problems in the Application of the Federal Water Pollution Control Act 
Amendments of 1972, 10 URB. L. ANN. 43, 73 (1975); Federman, supra note 216, 
at 146-47; Note, supra note 212, at 736. 

221. Note, supra note 212, at 736 n.18 (quoting 1 N.J. DEP’T OF CMTY. AFFS., SECONDARY 

IMPACT OF REGIONAL SEWERAGE SYSTEMS 7 (1975)). 



SEPTIC SHOCK  

 213 

commitments to finish and maintain large systems.222 As a result, Title II 
quickly gained a reputation for bankrupting small towns and causing 
“sprawl, leapfrog development, and a waste of land, resources, and 
energy.”223 

In contrast, the issue of underbuilding received less attention in the 
moment. Most observers evaluating the effects of Title II on urban 
expansion at the time seem to have assumed that local governments 
generally followed a “‘growth is good’ outlook” dominated by pro-
development interests.224 Yet anecdotal evidence shows that, even as many 
municipalities were gobbling up the new federal sewer funding, other anti-
growth municipalities were deliberately turning it down.225 In Lake 

 

222. See Implementation of Federal Clean Water Act (Management of the 
Construction Grants Program and the Elk Pinch and Malden, West Virginia 
Wastewater Treatment Projects): Hearing before the Subcomm. on 
Investigations & Oversight of the Comm. on Pub. Works & Transportation, 98th 
Cong. 10 (May 23, 1984) (statement of Hugh Wessinger, Senior Associate 
Director, U.S. Gen. Acct. Off.) (“Both . . . grantees lacked technical expertise and 
were inexperienced in grants management . . . [and] relied on consulting 
engineers to carry out most of their responsibilities. This situation is not 
unique to these two projects . . . .”). 

223. Federman, supra note 216, at 147; BINKLEY ET AL., supra note 219, at 2; U.S. 
ENV’T PROT. AGENCY, MITIGATING SECONDARY IMPACTS FROM THE WASTEWATER 

FACILITIES PROGRAM 1 (1976), https://nepis.epa.gov/Exe/ZyPDF.cgi
/9100PWEP.PDF?Dockey=9100PWEP.PDF [https://perma.cc/5QX2-78AA]. 

224. As one study concluded, “once trunk sewers have been laid down, 
subdivisions follow as mindlessly as mice after the Pied Piper.” U.S. ENV’T PROT. 
AGENCY, EPA-600/5-75-002, SECONDARY IMPACTS OF TRANSPORTATION AND 

WASTEWATER INVESTMENTS: REVIEW AND BIBLIOGRAPHY 138 (1975), 
https://nepis.epa.gov/Exe/ZyPDF.cgi/930004AL.PDF?Dockey=930004AL.P
DF [https://perma.cc/L8LT-UWVL]; see also Note, supra note 212, at 748 n.69 
(“If a locality desired to grow less quickly than population projections 
indicated and sought a construction grant for an STP that was underdesigned, 
it is not clear whether the EPA would fund the project. . . . Since localities 
rarely underdesign treatment works, the question may be academic.”). 

225. The issue of underbuilding did not go completely unnoticed. A 1976 report by 
HUD’s Domestic Council on Community Development noted that “there have 
been a number of rural communities which are opposed to the introduction 
of sewer systems for the very reasons that they are believed to stimulate 
higher density development,” and warned that “[t]his practice . . . raises the 
spector [sic] of exclusionary zoning and all of its implications as well as the 
impact of an increasing number of sewer moratoria around the country.” U.S. 
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Winnepesaukee, New Hampshire, the EPA made an uncharacteristic 
upward adjustment to an applicant’s “reserve capacity” determination after 
determining that the rural summer community in question had 
underestimated its projected population growth by 11,000, and that “the 
extent of development . . . [was] likely to be greater than the level of growth 
desired by [the] community.”226 In Connecticut, seaside towns like Madison 
and Old Lyme steadfastly resisted state environmental mandates to replace 
their failing septic systems throughout the 1970s in order to keep out new 
development and new residents, despite the ready availability of federal 
funds that would have facilitated their compliance.227 And in Fairfax County, 
Virginia, voters defeated a bond issue for a federally subsidized interceptor 
sewer “because they wanted to reject the growth which it would induce.”228 

As these examples show, Title II’s incentive structure allowed 
inefficiencies in both directions: it induced some towns to build out 
sprawling new development at the urban fringe, while failing to reach 
others that could comfortably rely on privatized septic treatment to 
maintain their “rural” ambience. While this may have facilitated new 
housing production in some areas, it also failed to supply it in many others 
where it was most desperately needed. 

C. Consequences of Past Federal Wastewater Interventions 

The fallout from the policy choices made during this era was both 
significant and lasting. At the federal level, political shifts and the backlash 
against Title II-induced sprawl prompted a wholesale retreat from large-
scale wastewater funding. Facing cost-cutting pressure from the Reagan 
Administration, Congress drastically scaled back funding for Title II 
throughout the 1980s,229 and in 1987 replaced it altogether with the Clean 

 

DEP’T OF HOUS. & URB. DEV., 1976 REPORT ON NATIONAL GROWTH AND DEVELOPMENT: 
THE CHANGING ISSUES FOR NATIONAL GROWTH 68 (1976); see also Federman, supra 
note 216, at 153 (noting that one potential downside of removing Title II’s 
“reserve capacity” requirement would be “parochial solutions” that would 
cause “regionalization to suffer”). 

226. Note, supra note 212, at 748. 

227. See Kahrl, supra note 125, at 458-59. 

228. Federman, supra note 216, at 146. 

229. See RAMSEUR & TIEMANN, supra note 77, at 1. 
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Water State Revolving Fund program.230 The CWSRF represents a far more 
limited approach to wastewater investment that allocates much more 
responsibility to the state and local levels. Its use of loan funding rather than 
direct federal grants was intended in part to solve the perverse incentives 
created by Title II’s high rates of subsidy: localities must eventually repay 
all project costs, albeit at more favorable rates than the private market.231 
The state CWSRF funds were initially intended to become self-sustaining;232 
while federal contributions have persisted over time due to high funding 
needs, they have never approached those seen in Title II’s heyday.233 

1. State Policy Reactions 

In the wake of the Title II debacle, state governments also disavowed 
top-down wastewater planning by enacting policies that retrenched local 
control over wastewater issues. A second key failing of the federal 
government’s grants program had been its failure to maintain a dependable 
commitment over the long timeline required for wastewater infrastructure 
development. State governments that had signed off on plans in reliance on 
the huge initial flood of federal funding found themselves saddled with 
laundry lists of unfinished projects, waiting on ever-dwindling rounds of 
federal appropriations that seemed continually at risk of disappearing 
altogether.234 

 

230. See Water Quality Act of 1987, Pub. L. No. 100-4, §§ 202, 211, 212, 101 Stat. 7, 
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As a result, some states like Connecticut adopted reactive laws and 
guidelines that sanctioned the continued use of land-use restrictions and 
onsite treatment as a means of wastewater disposal. In 1977, the 
Connecticut Department of Environmental Protection released a report 
declaring “sewer avoidance” as “a desirable policy in rural communities 
where sewers do not exist and are not planned,” in order to “avoid urban 
sprawl inconsistent with historical or desired development patterns.”235 
This report served as the basis for Connecticut’s official codification of a 
municipal “sewer avoidance” policy in 1978. The act empowered local water 
pollution control authorities to create comprehensive plans that 
“designate[d] and delineate[d] the boundar[ies] of” current and future 
sewer services within their jurisdiction.236 It was supported by local 
suburban interests, including zoning officials, who felt that the bill would 
prevent “sanitary sewers being forced on the[ir] community” and “allow 
community plans to be followed more consistently” by avoiding pressure 
from developers to “downgrad[e] . . . zoning” following the introduction of 
public utilities.237 

While the sewer avoidance policy was purportedly meant to relieve 
small, rural towns with insufficient financial resources from the burden of 
constructing large, expensive sewers,238 it has also been appropriated by 
wealthy Connecticut towns to escape their responsibilities to build out 
infrastructure.239 In many localities, however, the policy has only managed 
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to kick the can down the road. Old Lyme, for example, successfully used the 
sewer avoidance program to avoid building out sewers for decades, before 
the state finally reversed course in the face of rising sea levels and acute 
septic pollution in Long Island Sound and placed it under an environmental 
consent order.240 In the most extreme cases, some towns have effectively 
banned new sewers by designating every inch of their as-yet-unsewered 
land for avoidance.241 While the state has its own comprehensive plan that 
sets forth statewide priorities in areas including housing development,242 

 

Easton”); id. at 61 (“There are no areas in Easton where public sewerage 
systems are planned at this time . . . [a]s a result, all areas of Easton are 
considered to be areas where public sewers are to be avoided.”). The 
Connecticut Supreme Court put its stamp of approval on the program in Forest 
Walk, LLC v. Water Pollution Control Authority, 968 A.2d 345 (2009), 
upholding a local authority’s denial of a public sewer line extension request 
over a “sewer avoidance” area. One of the reasons the court cited for its 
decision was that the request ran counter to longstanding “state and town 
sewer avoidance policies that had been in effect since 1991.” Id. at 359. 

240. See TOWN OF OLD LYME, CONN., supra note 156. Similarly, Old Saybrook 
established a sewer authority in 1980 “with the stated purpose of 
implementing a sewer avoidance program,” but has nevertheless fought DEEP 
for decades over rising pollution levels. Julia Werth, After Study Recommends 
Sewering into Connecticut River, 840 Parcels Pose Quandary for Old Saybrook, 
CONN. EXAMINER (Feb. 15, 2020), https://ctexaminer.com/2020/02/15/840-
parcels-with-unresolved-septic-issues-pose-quandary-for-old-saybrook 
[https://perma.cc/YG7Q-8E3N]. Town residents approved a 2009 
referendum electing to upgrade septic systems rather than construct a central 
treatment facility, but this failed to solve the pollution issues and the town is 
now being forced to spend more money on upgrades. Id. 

241. E.g., EASTON, CONN., supra note 239, at 61; EAST HADDAM, CONN., supra note 235, 
at § 1-3(D); GOSHEN, CONN. WATER POLLUTION CONTROL AUTH., WATER POLLUTION 

PLAN § 1.2(1) (2016), https://www.goshenct.gov/sites/g/files/vyhlif626
/f/file/file/doc00651620161222094719.pdf [https://perma.cc/6CBJ-
9KDH]. Anecdotal evidence also suggests that the state’s sewer avoidance law 
has been used for exclusionary purposes to block the development of specific 
affordable housing projects. Timothy Hollister, Sewer Laws and Wars: The 
Limits of Government Use of Sewers to Control Development, LANDS HOUS. L. 
CLE & ROUNDTABLE 5-6 (Oct. 26, 2018), https://www.shipmangoodwin.com
/a/web/dWvHY2kvhwUu4V8NBwMN1A/Xbww5/Sewer%2520Wars.pdf 
[https://perma.cc/FV83-FV78]. 

242. CONN. OFF. OF POL’Y & MGMT., CONSERVATION & DEVELOPMENT POLICIES: THE PLAN 

FOR CONNECTICUT 2018-2023, at 9-10 (2022), https://portal.ct.gov/-
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policies like sewer avoidance undermine these goals by shifting planning 
authority down to the local level and giving towns carte blanche to 
categorically limit growth.243 

2. Political Backlash 

The final consequence of the 1970s sewer debacle was the political 
black stain it left on large-scale public wastewater projects. Federally 
funded sewer systems gained a reputation as “waste[ful],”244 
“overdesigned”245 “white elephants”246 rigidly imposed on small 
communities by distant bureaucrats. Thus, even in states that did not 
explicitly codify “anti-sewer” policies, the political fallout from Title II made 
it much more difficult to build them in practice. 

The Suffolk County “sewer scandal” of the 1970s is one particularly 
colorful example. Suffolk occupies the eastern half of Long Island and has 
historically relied almost entirely on septic systems. It embarked on a 
massive project to sewer the vast majority of its territory in the late 1960s, 
and it used the federal grant money to size up its plans even further to $588 
million.247 But the project quickly became embroiled in controversy, as 
costs ballooned, its chief engineer was indicted on corruption charges, and 
the county official directly in charge of the project was murdered before he 

 

/media/OPM/IGPP/ORG/cdplan/20190214--Formatted-Document--
20182023-Revised-State-CD-Plan.pdf [https://perma.cc/4UT3-YR5H]. 

243. See id. at 21 (declaring state’s policy of “[r]elying upon municipal plans of 
conservation and development to identify the general location and extent 
of . . . areas where sewers are to be avoided . . . so that any future state agency-
sponsored actions can be coordinated and designed to accommodate locally-
desired development forms and/or outcomes that are consistent with growth 
management principles.”). 

244. Federman, supra note 216, at 147. 

245. Stephen Chapman, The Extravagant Failures of the Clean Water Act, CHI. 
TRIBUNE (Nov. 16, 1986), https://www.chicagotribune.com/news/ct-xpm-
1986-11-16-8603260477-story.html [https://perma.cc/P2VE-AJ3S]. 

246. Id. 

247. Down the Drain, LONG ISLAND BUS. NEWS (July 21, 2006), 
https://libn.com/2006/07/21/down-the-drain [https://perma.cc/Y3P9-
9FCW]; David M. Schwartz, Here’s Why Most of Suffolk County Doesn’t Have 
Sewers, NEWSDAY (Apr. 29, 2018), https://www.newsday.com/long-
island/suffolk-clean-water-1.18259554 [https://perma.cc/K9NJ-52JJ]. 
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could testify about alleged kickbacks.248 As a 2007 retrospective noted, the 
scandal “left one of America’s most populous counties reliant on 
backyard septic systems to handle the waste from more than two thirds of 
its homes,” a reliance that became “a prime engine driving suburban sprawl 
and shaping the built landscape in powerful but scarcely noticed ways.”249 

The Suffolk experience was so politically toxic that it poisoned the well 
against sewer construction on outer Long Island for decades, leaving county 
officials reluctant to even consider proposing new infrastructure to replace 
the area’s septic tanks. In the words of one local supervisor, “‘[s]ewers’ has 
been a dirty word in Suffolk County ever since 1977.”250 While the county is 
currently working to build out its sewers with $383 million in CWSRF and 
CDBG funds, this has only come after decades of inaction have produced an 
acute ecological crisis in Long Island’s freshwater.251 This history helps 
explain why it is so hard to imagine a renewed federal wastewater 
investment program today—and why it is so critical nevertheless to do so. 

IV. NEW LINES AND NEW CONNECTIONS 

The previous Part explored the role that federal policy choices played 
in shaping wastewater infrastructure development during the latter half of 
the twentieth century. This Part explores what lessons current 
policymakers might draw from this history in using infrastructure to fight 
the housing crisis. 

A. Leverage Federal Funding to Promote Housing-Related 
Infrastructure 

The first key area for reform is federal funding. Policymakers should 
subsidize new wastewater infrastructure in high-demand yet 
undersewered areas in the nation’s inner-ring suburbs. At the same time, 
these financial “carrots” should be paired with “sticks” to overcome the 
issue of willful local avoidance. 

 

248. Schwartz, supra note 247. 

249. Elizabeth Moore, Interest in Sewers No Longer Buried: Constructing More 
Public Lines in Suffolk Could Play Vital Role in County’s Future Growth, TRIBUNE 

BUS. NEWS, Mar. 11, 2007, at 1. 

250. Id. 

251. Walton, supra note 80. 
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1. New Funding Streams 

Notwithstanding the federal government’s perennial reluctance to 
intervene in local land-use and housing issues,252 there are structural 
reasons why it may be more politically well-equipped to do so than state 
legislatures. Members of Congress are further removed from local politics 
and represent broader jurisdictions that may contain both suburban and 
urban constituents.253 As a result, they may be less subject to parochial local 
interests and more likely to consider regional needs like housing supply. 

And in the present political moment, a federal effort to leverage 
wastewater investment for housing production seems closer than ever 
before. The Biden Administration has placed the nation’s wastewater and 
housing supply crises at the forefront of its policy platform and has actively 
lobbied Congress to do the same. The American Rescue Plan Act (ARPA), 
passed in 2021, included water and wastewater projects as one of four 
specifically enumerated uses for COVID-19 relief funds.254 The Bipartisan 
Infrastructure Law (BIL), passed later the same year, allocated $550 billion 
for new infrastructure spending in the coming years, including $55 billion 
for wastewater, drinking water, and storm water infrastructure funding—
the single largest investment in water in the nation’s history.255 

Yet these efforts still reflect the same familiar disconnect between 
infrastructure and housing issues. While states have discretion to deploy 
ARPA and BIL funds for a broad range of purposes, federal priorities for 
these funds have focused on remediating wastewater issues in the nation’s 
most underserved communities. The BIL’s funds flow in part through the 
CWSRF program, and the statute mandates that 49% of this funding must 
go towards projects that serve disadvantaged communities or individual 

 

252. See supra Section III.A. 

253. Schill, supra note 31, at 723. 

254. American Rescue Plan Act of 2021, Pub. L. No. 117-2, § 9901, 135 Stat. 4, 226 
(allowing grantees to expend funds for, inter alia, “necessary investments in 
water, sewer, or broadband infrastructure”). 

255. Infrastructure Investment and Jobs Act, Pub. L. No. 117-58, 135 Stat. 429 
(2021); 2022 Bipartisan Infrastructure Law Clean Water and Drinking Water 
State Revolving Funds (SRFs), U.S. ENV’T PROT. AGENCY (Feb. 28, 2022), 
https://www.epa.gov/infrastructure/2022-bipartisan-infrastructure-law-
clean-water-and-drinking-water-state-revolving [https://perma.cc/GM6R-
JX6R]. 



SEPTIC SHOCK  

 221 

ratepayers, or that further environmental sustainability.256 The EPA’s 
implementation memorandum emphasizes that “Congress . . . included 
these provisions to ensure that disadvantaged communities fully benefit 
from these historic investments in the water sector” and that the agency 
“will actively work with states to fully meet [this] intent.”257 A state effort 
that used BIL dollars to promote sewer development in affluent 
communities for housing purposes would be out of step with this federal 
campaign. 

To be sure, this environmental-justice focus is critically important, and 
perhaps more clearly urgent than using infrastructure to indirectly promote 
new housing development. Given the severity and inequity of the nation’s 
wastewater challenges, it seems counterintuitive—even perverse—to 
suggest diverting even a single dollar of funds away from under-resourced, 
predominantly Black and brown communities that lack proper sanitation 
towards places like Suffolk County and Malibu. 

But pollution and housing goals are neither mutually exclusive nor 
separable. Infrastructure investment should not be treated as a zero-sum 
game: if there are separate needs in both high-opportunity and low-
opportunity areas, policymakers should direct at least some resources 
towards solving both issues, not prioritize one at the absolute exclusion of 
the other. And again, a major reason why underserved communities are 
facing wastewater issues to begin with is the restrictions on inner-ring 
development that have forced new housing to be built in far-flung, 
environmentally vulnerable exurban areas.258 In focusing solely on 
pollution remediation, federal policymakers continue their long track 
record of failing to use wastewater as an explicit growth planning tool. 

One recent policy proposal, however, stands out. The initial draft of the 
BIL included a proposal to provide $1.7 billion in conditional grant 
incentives to encourage municipalities to “take concrete steps to eliminate 
needless barriers to produce affordable housing” by reforming their 

 

256. Implementation of the Clean Water and Drinking Water State Revolving Fund 
Provisions of the Bipartisan Infrastructure Law, U.S. ENV’T PROT. AGENCY 3 (Mar. 
8, 2022), https://www.epa.gov/system/files/documents/2022-03
/combined_srf-implementation-memo_final_03.2022.pdf 
[https://perma.cc/YLD7-9CGH]. 

257. Id. 

258. See supra notes 91-92 and accompanying text. 
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restrictive zoning laws.259 While these measures did not make it into the 
final version of the BIL, the Administration reintroduced them on a larger 
scale in its 2023 budget—and, in doing so, openly proposed using federal 
wastewater infrastructure funding for targeted growth for the first time in 
decades. 

In May 2022, the White House released a series of action steps to boost 
housing supply, including leveraging federal transportation funding to 
incentivize residential development and including land use as an explicit 
consideration in federal investment priorities.260 More specifically, the 
Administration proposed a new “Housing Supply Fund” that would channel 
$35 billion over the next ten years towards financing “[s]tate and local 
jurisdictions’ efforts to remove barriers to affordable housing 
development.”261 Of this fund, $10 billion would be provided specifically for 
grants intended “to incentivize and increase the production of affordable 
units and housing-related infrastructure to support increased housing 
development, such as environmental planning and mitigation, road 
infrastructure, and water/sewer infrastructure.”262 HUD officials have noted 
that this proposal “goes beyond the [Administration’s prior] zoning 
proposal” by “fund[ing] the infrastructure improvements that couple with 
zoning changes to create the environment for more building.”263 

Yet political challenges remain. The Administration’s Housing Supply 
Fund was not included in either the House’s or Senate’s draft appropriations 

 

259. Kery Murakami, Biden Is Doubling Down on a Push to Roll Back Single-Family 
Zoning Laws, ROUTE FIFTY (Apr. 12, 2022), https://www.route-
fifty.com/infrastructure/2022/04/bidens-10-billion-proposal-ramps-
equity-push-change-neighborhoods-cities/365581 [https://perma.cc/SZ4Z-
WP38]; Rouse et al., supra note 32. 

260. Press Release, White House, President Biden Announces New Actions to Ease 
the Burden of Housing Costs (May 16, 2022), https://www.whitehouse.gov
/briefing-room/statements-releases/2022/05/16/president-biden-
announces-new-actions-to-ease-the-burden-of-housing-costs 
[https://perma.cc/KNN3-6N8M]. 

261. 2023 HUD Budget in Brief, U.S. DEP’T OF HOUS. & URB. DEV. 4, 
https://www.hud.gov/sites/dfiles/CFO/documents/2023_BudgetInBriefFIN
AL.pdf [https://perma.cc/MT72-LL94]. 

262. U.S. DEP’T OF HOUS. & URB. DEV., supra note 41, at 4-2 (emphasis added). 

263. Murakami, supra note 259. 
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bills for fiscal year 2023.264 The House Appropriations Committee’s report 
on the FY 2023 bill made no mention of the requested funds, but merely 
“encourage[d]” HUD to “consult with DOT and issue joint non-binding 
guidance outlining voluntary best practices for land-use policies to increase 
the supply of affordable and market-rate housing near transportation and 
transit hubs,” while also remaining mindful of “the variations of best 
practices among urban, suburban, and rural communities.”265 Moreover, 
even if this measure had passed, it would have been only a tiny fraction of 
the budget allocated for wastewater treatment through the EPA. 

2. Existing Funding Streams 

A second approach would be to use existing federal wastewater funds 
already appropriated for the CWSRF program to promote equitable 
development. The CWSRF is flexible by design and gives states significant 
freedom in how to apportion their funds: the statute and its implementing 
regulations only limit the types of projects that may be funded with CWSRF 
dollars (such as treatment plants and sewer pipes)266 and the methods by 
which these funds may be distributed (such as loans and debt 
guaranties).267 While states are required to create priority ranking systems 
for evaluating projects,268 federal law does not explicitly mandate that these 
systems further any particular policy goal.269 

State legislatures and environmental agencies share responsibility for 
distributing these funds and could revise their methodologies for doing so 
to incorporate housing objectives. Currently, most states’ point systems give 
primary weight to environmental criteria, such as the severity of existing 

 

264. See Leslie Strauss, Senate’s HUD Funding Bill Increases SHOP, Leaves Out New 
Manufactured Housing Proposal, HOUS. ASSISTANCE COUNCIL (July 29, 2022), 
https://ruralhome.org/hud-funding-fy23 [https://perma.cc/RX2N-YJ7D]. 

265. H.R. REP. 117-402 at 5-6 (2022). 

266. See 33 U.S.C. § 1383(c) (2018). 

267. Id. § 1383(d); 24 C.F.R. § 35.3120 (2022). 

268. 33 U.S.C. § 1383(g) (2018); 40 C.F.R. § 35.2015 (2022). 

269. The EPA’s regulations do recommend that states prioritize “projects in 
priority water quality areas,” or areas where “municipal discharges have 
resulted in the impairment of a designated use or significant public health 
risks,” but this is not framed as mandatory. 40 C.F.R. §§ 35.2005(34), 
35.2015(b) (2022). 
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pollution and the level of risk to public health.270 As this Note has shown, 
however, wastewater plays a powerful dual function in both remediating 
pollution and shaping development. State governments can acknowledge 
this by exercising their broad discretion under the CWSRF to set funding 
priorities based on regional housing as well as environmental needs. 

Some states have already taken steps towards this end by incorporating 
whether a community has taken steps to promote housing development as 
one consideration in their CWSRF criteria. Connecticut, for example, passed 
a statute in 1988 allowing municipalities to form “housing partnerships” 
with local stakeholders to address community housing needs, and offered 
priority in the state DEP’s annual wastewater funding allocation as an 
incentive for participation,271 though the program has since been 

 

270. See, e.g., State Water Res. Control Bd., Policy for Implementing the Clean Water 
State Revolving Fund, CAL. ENV’T PROT. AGENCY 6-8 (Dec. 3, 2019), 
https://www.waterboards.ca.gov/water_issues/programs/grants_loans/srf
/docs/final_policy_1118.pdf [https://perma.cc/9ZQ7-TDJX] (awarding up to 
nine “primary” points for projects that address water quality issues, and up to 
four “secondary” points for projects that meet other objectives like climate 
change resilience). States’ point systems are generally also set up to prioritize 
smaller, more under-resourced communities that cannot easily afford large 
public works projects. E.g., ILL. ADMIN. CODE tit. 35, § 365.345 (2020) (awarding 
points based on median household income, the anticipated burden of system 
user fees upon residents, unemployment rate, and population). While this 
policy choice is understandable, it does create another obstacle to funneling 
funds towards communities that are more affluent but still lack infrastructure. 
Finally, while some states do integrate comprehensive planning schemes into 
their priority ranking systems for wastewater projects, they still weight these 
criteria less heavily than environmental remediation. See, e.g., Final 
Amendments to the Final Clean Water Intended Use Plan for Federal Fiscal Year 
2021 (and State Fiscal Year 2022), N.J. DEP’T OF ENV’T PROT. (Nov. 2021), 
https://www.nj.gov/dep/dwq/pdf/NJWB_FFY21-
SFY22_CW_Final_IUP_FinalAmendments.pdf [https://perma.cc/7ADW-NYJZ] 
(awarding points to areas targeted for density in the state’s comprehensive 
plan); Integrated Project Priority System for Water Quality Capital Projects 
Point Sources and Nonpoint Sources, MD. DEP’T OF THE ENV’T 6 (Jan. 8, 2021), 
https://mde.maryland.gov/programs/Water/WQFA/Documents/FINAL%2
0WQ%20IPPS%20Rev%205.pdf [https://perma.cc/2MA4-LPPA] (awarding 
points for projects that promote “sustainable development,” including 
proximity to transit). 

271. CONN. GEN. STAT. §§ 8-336f(d)(C), 22a-478(h) (2021). 
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discontinued.272 More recently, Massachusetts has included a discounted 
CWSRF interest rate as one of the various incentives available to 
participants in its new Housing Choice Initiative, which rewards 
communities that have taken steps to increase new housing production.273 

Yet these benefits are still relatively small: the Connecticut regulations, 
for instance, only awarded three points to grantees (out of a maximum of 
103) for participation in the housing partnership program while it was 
active,274 even though the housing partnership statute instructed DEP to 
treat formation of a partnership as a “primary factor” in allocating funds.275 
More importantly, these programs are also limited in that they put the cart 
before the horse. By only awarding wastewater funding preference after 
municipalities have taken steps to encourage housing development, they 
fail to acknowledge how wastewater infrastructure itself plays a powerful 
role in facilitating this development. A better approach would be to revamp 
states’ CWSRF point systems to give more weight to demand for new 
housing in high-density areas. 

While using CWSRF funds for explicitly housing-related, rather than 
environmental, purposes is not completely without legal risk given the 
CWSRF’s statutory mandate “to restore and maintain the chemical, physical, 
and biological integrity of the Nation’s waters,”276 states are given a good 
deal of leeway to make these determinations.277 Further, there is a strong 

 

272. Clean Water Fund Financial Assistance Programs Municipal Water Pollution 
Control State Fiscal Years 2022 & 2023, CONN. DEP’T OF ENERGY & ENV’T PROT. 7 
(2022), https://portal.ct.gov/-/media/DEEP/water/municipal_wastewater
/FY22-23-DRAFT-Priority-List.pdf [https://perma.cc/FGJ2-62T9]. 

273. Housing Choice Designation, MASS.GOV, https://www.mass.gov/info-details
/housing-choice-designation [https://perma.cc/2CAF-LB5H]. 

274. CONN. AGENCIES REGS. 22a-482-1(c)(1) (2022). 

275. CONN. GEN. STAT. § 8-336f(d)(C) (2021). 

276. 33 U.S.C. § 1251(a) (2018); see also 40 C.F.R. § 35.2015 (2022) (requiring that 
state priority systems “be designed to achieve optimum water quality 
management consistent with the goals and requirements of the Act”). 

277. See 33 U.S.C. § 1296 (2018) (stating that priority determinations for CWSRF 
projects “shall be made solely by [the] State” absent EPA overturn following a 
public hearing, and that “[i]t is the policy of Congress that 
projects . . . undertaken with Federal financial assistance under this 
chapter . . . shall be projects which, in the estimation of the State, are designed 
to achieve optimum water quality management, consistent with the public 
health and water quality goals and requirements of this chapter” (emphasis 
added)). 
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argument that promoting housing development in inner-ring suburbs is 
fully consistent with the statute’s ultimate goal of remediating water 
pollution. As the EPA itself has recognized, promoting high-density 
development helps avoid the myriad environmental harms of sprawl, from 
reducing runoff from impervious coverage to decreasing greenhouse gas 
emissions. States can persuasively argue that their revised CWSRF priorities 
further the Clean Water Act’s environmental goals by promoting 
sustainable development and avoiding needless greenfield expansion. 
Further, they can always supplement the funds they receive from the federal 
government with their own matching contributions or independent grant 
programs.278 

Nevertheless, the federal government could also revise the CWSRF 
program if it wished to pursue a truly coordinated federal-state approach 
and eliminate any risk of legal exposure to state governments. In future 
rounds of appropriations for the program, Congress could add a condition 
that states must incorporate a broader range of criteria—namely, regional 
housing need—into their priority ranking systems. Alternatively, the EPA 
itself could add such a condition by regulation, though this would also be 
subject to potential legal challenge—and the agency’s historic “tunnel 
vision” on environmental issues would pose another obstacle.279 

3. New Financial Penalties 

Both of the above approaches, however, are still importantly limited by 
their reliance on incentives rather than penalties. While they may be 
effective in encouraging some localities to build new infrastructure, history 
shows that others, like Dunkirk280 and Old Lyme,281 are so thoroughly 
dominated by anti-growth interests that they will reject any amount of 
federal funding that might be used to foster new development—no matter 
how sweet the deal. 

In other words, if policymakers want to effectively use infrastructure 
funding to drive growth, they must employ “sticks” as well as “carrots.” 
Previous proposals have proposed just this, by withholding existing federal 
funding streams from states and communities that fail to take measures to 
address exclusionary zoning. This approach may also be more politically 

 

278. See supra note 74 and accompanying text. 

279. See Persad, supra note 199; supra notes 215-217 and accompanying text. 

280. See supra notes 1-14 and accompanying text. 

281. See supra notes 155-156 and accompanying text. 
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expedient in certain ways (i.e., penalizing wealthy communities that fail to 
promote affordable housing rather than awarding them with even more 
money to build out their public infrastructure). 

An important consideration is which existing funding stream(s) to 
withhold. While most municipalities will at some point need to draw on 
state or federal wastewater funding for their treatment needs, the ones 
most in need of reform are precisely the ones that have historically turned 
down these funds. Withholding CWSRF or equivalent funds might thus risk 
falling into an unhelpful catch-22. In a similar vein, HUD’s proposal under 
the Trump Administration to withhold CDBG funds from communities that 
failed to promote affordable housing was criticized since these funds are 
little used by wealthy communities but fund critical development efforts in 
low-income ones.282 

A more promising approach would be to withhold federal 
transportation dollars awarded through the Department of 
Transportation’s Surface Transportation Block Grant (STBG) and other such 
programs. STBG grants have already been identified as an “especially 
important leverage point” in federal efforts to promote housing reform, 
since they are both significantly larger than other funding streams and are 
more heavily relied upon by localities irrespective of financial resources.283 
This idea has been proposed by multiple legislators, including Senator Cory 
Booker284 and Representative Alexandria Ocasio-Cortez,285 and President 

 

282. See Jenny Schuetz, HUD Can’t Fix Exclusionary Zoning by Withholding CDBG 
Funds, BROOKINGS (2018), https://www.brookings.edu/research/hud-cant-
fix-exclusionary-zoning-by-withholding-cdbg-funds 
[https://perma.cc/8U8N-JNNP] (describing withholding CDGB funds to 
incentivize zoning reform as “like performing brain surgery with a 
chainsaw”). 

283. Heather R. Abraham, Segregation Autopilot: How the Government Perpetuates 
Segregation and How to Stop It, 107 IOWA L. REV. 1963, 1995-96 & 1995 n.156 
(2022). 

284. See Housing, Opportunity, Mobility, and Equity Act of 2019, S. 2684, 116th 
Cong. § 3 (conditioning receipt of Surface Transportation Block Grant funds 
on enactment of upzoning measures); Booker, Clyburn Take Innovative, Two-
Pronged Approach to Tackling Affordable Housing Crisis, CORY BOOKER (Oct. 23, 
2019), https://www.booker.senate.gov/news/press/booker-clyburn-take-
innovative-two-pronged-approach-to-tackling-affordable-housing-crisis 
[https://perma.cc/UAP6-SELM]. 

285. See A Just Society: A Place to Prosper Act of 2019, H.R. 5072, 116th Cong. § 8 
(conditioning receipt of federal highway funds on enactment of upzoning 
measures). 
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Biden adopted a version of it in his 2020 campaign’s housing platform.286 It 
would only be a small leap to extend the triggering conditions for these 
penalties to include wastewater underinvestment as well as exclusionary 
zoning. A modified version of this approach would be to “package” grants 
by requiring that localities accept—and use—wastewater funding as a 
condition of receiving transportation funding. 

B. Require Municipalities to Plan Infrastructure for Growth 

Funding, however, is only one piece of the puzzle. As long as anti-growth 
localities can cite legitimately enacted planning policies that give them 
leeway to avoid building infrastructure, the proposals outlined in the 
previous Sections will be limited in their ability to foster new development. 
Accordingly, states must also revise their comprehensive growth planning 
laws to more explicitly emphasize infrastructure development in high-
demand areas and give these laws teeth through new penalties. 

As this Note has shown, current state-growth-management legislation 
often focuses more on restricting development outward than on promoting 
it upward.287 State legislatures should thus consider revising their 
comprehensive plans to target undersewered, in-demand areas for new 
infrastructure investment, and mandate that localities establish specific 
action plans for using this funding to build out their infrastructure within a 
defined timeframe. States, after all, have always had the power to force their 
instrumentalities to build sewers, though they have generally only done so 
in response to environmental crises like severe pollution events.288 
Enforcement could be carried out by withholding unrelated state funding 
that would otherwise go to localities for other public functions. 

Any attempt to directly impose expensive new wastewater 
infrastructure projects through top-down state-level planning, of course, is 
likely to attract political controversy.289 An intermediate solution, then, 
could be to require local and regional wastewater authorities to consider 
and promote affordable housing needs in their long-term plans for 
infrastructure expansion. Of course, imposing these quotas does not mean 

 

286. The Biden Plan for Investing in Our Communities Through Housing, JOE BIDEN 

FOR PRESIDENT: OFFICIAL CAMPAIGN WEBSITE, https://joebiden.com/housing 
[https://perma.cc/S44K-7422] (endorsing Booker-Clyburn proposal). 

287. See supra notes 140-141 and accompanying text. 

288. See supra notes 155-156 and accompanying text. 

289. See supra notes 157-159 and accompanying text. 
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that local bodies will eagerly work to meet them: sewer authorities, 
particularly those with jurisdiction over only one municipality, are 
vulnerable to political influence from anti-growth factions. Any state 
wastewater planning reform that retains some level of local discretion 
would thus need to set concrete targets, proactively track compliance, and 
impose tangible sanctions for jurisdictions that come up short. 

C. Regionalize Wastewater Planning and Management 

To this end, a third category of reforms would be to reallocate authority 
over wastewater projects from the local to the regional level in order to 
better insulate these projects from defensive local politics. This has already 
happened in many of the United States’ larger metropolitan areas in the 
form of special-purpose wastewater districts, which provide services to a 
group of towns or an entire metropolitan region. While these types of 
special-purpose governments are often criticized for lacking democratic 
accountability to local voters,290 this may actually be a blessing in disguise 
if their removal helps them make more technocratic planning decisions that 
align with regional interests. 

One downside to this proposal is that many regions in the United States 
do not have such large intermunicipal authorities in place. Another is that 
those that do exist may not have sufficient legal authority to override local 
authority within their various constituent municipalities’ territories. A 
coordinated state-federal policy response might therefore have state 
legislatures establish regional bodies in areas that lack them, and 
strengthen their ability to override local land-use and planning decisions in 
the context of wastewater projects in areas where they do.291 These could 
be created for a more narrow purpose and timeframe in order to reduce 
administrative cost. For example, states could consider creating “regional 
wastewater construction authorities”—essentially, temporary state-
organized commissions—to see the initial project through to completion, 
and then turn jurisdiction over to existing municipalities or water pollution 
districts once finished. To the extent that these districts are still constrained 

 

290. KATHRYN A. FOSTER, THE POLITICAL ECONOMY OF SPECIAL-PURPOSE GOVERNMENT 32-
33 (1997). 

291. Alternatively, funding could be allocated to county governments in cases 
where these authorities do not exist and it would be infeasible to create them. 
A final option would be for the state to simply step in itself and build the 
project, under the jurisdiction of one or more of its agencies. 
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by public participation requirements, legislatures could also consider 
streamlining or eliminating these requirements via statute.292 

D. Change the “Political Infrastructure” of Infrastructure 

As this Note has already stated, the ultimate obstacle to achieving many 
of the reforms described above is likely to be political, not legal.293 There is 
a reason why the federal government has historically shied away from 
intervention in local land-use issues and why the Biden Administration’s 
most recent attempt to the contrary died in committee; why state sewer 
incentives have been challenged as sacrilegious “social engineering”; why 
wastewater development remains—despite years of attempts to the 
contrary—so resolutely local. What remains missing is a political strategy 
to actually motivate state, local, and federal officials to implement change—
as Professor Olatunde Johnson describes, “how to move a legal and political 
infrastructure that is engineered for segregation towards integration.”294 

Still, there is cause for optimism. The United States’ suburbs are not the 
bastions of whiteness and wealth that they once were: more and more 
inner-ring areas around the country are becoming increasingly 
socioeconomically and racially diverse, or else are coming under intense 
pressure to do so from mounting demand.295 Housing advocates can take 
advantage of these changes by building grassroots coalitions of both new 
and prospective suburban residents and existing ones to advocate for 
building more infrastructure. In some ways, infrastructure may actually be 
an easier political nut to crack than the underlying fight over zoning reform 
for which it serves as a proxy. Wastewater infrastructure benefits existing 

 

292. Cf. Anika Singh Lemar, Overparticipation: Designing Effective Land Use Public 
Processes, 90 FORDHAM L. REV. 1083 (2021) (outlining potential procedural 
reforms to streamline local land-use planning and approval processes). 

293. Cf. Schill, supra note 31, at 726 (“Based upon past experience, one cannot be 
optimistic about the likelihood that either the Congress or state legislatures 
will take action to limit the ability of suburbs to erect regulatory barriers to 
low and moderate income housing. The primary problem facing efforts to pass 
legislation at either the federal or state level is the intense opposition such 
legislation is likely to evoke.”). 

294. See supra note 14 and accompanying text. 
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2020 Census Portrait, BROOKINGS INST. (2022), https://www.brookings.edu
/research/todays-suburbs-are-symbolic-of-americas-rising-diversity-a-
2020-census-portrait [https://perma.cc/BK68-PC59]. 
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as well as new residents: unlike upzoning proposals, which merely allow in 
new homes and new neighbors by loosening zoning restrictions, public 
utility expansions offer more tangible benefits like allowing local 
landowners to avoid ongoing septic tank maintenance as well as the risk of 
septic failure.296 

Another critical step will be to bridge the divide between the affordable 
housing and environmental movements. Housing advocates should not 
allow environmental concerns to be weaponized by NIMBY voices to block 
development, and should reject the false dichotomy that is too often 
presented between building new housing and protecting natural 
resources.297 By building cross-platform coalitions of both housing and 
environmental groups, advocates can more effectively realize new 
infrastructure projects that promote both sustainable and affordable 
development. 

Finally, litigation also has a role to play when politics fail. As noted, 
courts to date have too often failed to hold towns accountable for 
underinvesting in their public utilities, and they may ultimately be ill-suited 
to taking the lead in doing so.298 But advocates can still work to push the 
boundaries of existing doctrine and establish novel theories of liability, 
following in the footsteps of Mount Laurel’s recognition of infrastructure as 
an integral component of towns’ efforts to meet their regional “fair share” 
housing obligations.299 Further, impact litigation can help change the public 
conversation by drawing attention to municipalities’ infrastructure 
avoidance and helping to build political momentum towards more systemic 
solutions. 

V. CONCLUSION 

This Note has highlighted the important relationship between 
wastewater infrastructure policy and housing development in the United 
States, and has suggested a series of proposals to help the former more 
effectively and equitably promote the latter. While I use wastewater as a 
case study, however, the insights presented here are not limited to this 
specific area and implicate a number of broader debates in U.S. public policy. 

 

296. See supra text accompanying note 102. 
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First, solving the housing crisis will require building the predicate 
infrastructure to sustain new development. Although sewers are 
particularly important in light of their unique “growth-shaping” potential, 
this same logic extends to all manner of other types of infrastructure, 
including public transit, water pipelines, and electric and broadband 
networks. As the United States continues its ongoing efforts to repair 
existing public utilities, at least some resources should be directed towards 
laying the groundwork for new ones. 

Second, housing is an environmental issue. For all housing opponents’ 
attempts to paint denser development as destroying pristine landscapes 
and polluting national resources, the history of U.S. wastewater 
infrastructure shows that we inflict far more harm by allowing suburban 
residents to remain on sprawling lawns and pushing others further out into 
the urban fringe. 

Third, local self-determination is not always an unqualified good and 
may need to be limited in order to achieve broader social ends. Wastewater 
infrastructure is a quintessentially cross-border issue, but its development 
and planning still live and die on community input. As long as small groups 
of NIMBY interests can effectively organize to block projects—whether 
houses, or the public utilities that will serve future houses—true progress 
will be impossible. 

Fourth, incentive policies can only go so far in driving reform efforts. 
Many communities throughout the United States have maintained their 
reliance on septic technology long past the point of reason. In doing so, they 
willingly sacrifice both whatever benefits they themselves might realize 
from new infrastructure and the broader needs of their regional neighbors. 
While the political challenges to ending these behaviors are undeniable, the 
solutions needed are within reach—just under the surface, ready to flow 
free. 

 


