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“Infants” and Arms Bearing in the Era of the Second Amendment:
Making Sense of the Historical Record
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“Constitutional rights,” Justice Scalia wrote, “are enshrined with the scope they were
understood to have when the people adopted them.”1 One of the most contentious issues now
being litigated is the status of minors’ Second Amendment rights. In Hirschfeld v. ATF,2 a recent
Fourth Circuit decision that was mooted when the plaintiffs turned twenty-one, the court
concluded that those under the age of twenty-one could claim full Second Amendment
protections. Although the decision has been vacated,3 the reasoning of the majority is still
puzzling. Rather than beginning with the conception of rights and the legal status of minors in
the era of the Second Amendment, the Hirschfeld court works backward from the conception of
the rights of young adults articulated in the Warren Court’s landmark First Amendment decision
Tinker v. Des Moines.4 Indeed, the Hirschfeld opinion uses the decidedly anachronistic term
“young adult” more than sixty times.5 The problem with this term is that there was no legal
category of young adult in the Founding Era.6 Individuals below the age of majority were
“infants” in the eyes of the law. The principle inherited from the common law tradition was
unambiguous on this point. Individuals between the ages of eighteen and twenty (and indeed all
those under the age of twenty-one) were considered “minors” or “infants” from the time of the
nation’s Founding up through the latter half of the twentieth century.7 Thus, the proper historical
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framing of the issue before the Fourth Circuit should have been: did the Second Amendment
recognize a right of infants, meaning those under twenty-one, to keep and bear arms? The answer
to that question is simple: no. Indeed, when framed in historically correct terms, the very idea of
infants bearing arms suggests the constitutional absurdity of the claims advanced by the court in
Hirschfeld.
The Fourth Circuit’s decision also highlights multiple ironies in post-Heller
jurisprudence. First, the text, history, and tradition approach championed by many gun-rights
advocates present an insurmountable obstacle to advancing the cause of gun rights for minors by
constitutional litigation.8 Champions of gun rights have viewed originalism as their salvation, but
more recent research on the history of gun regulation has demonstrated that those who live by the
originalist sword may also perish by it: for much of American history, gun regulations were
much more onerous and robust than gun-rights advocates have credited.9 The Founding
generation were advocates of ordered liberty, not the anti-statist libertarianism that defines the
agenda of many of today’s originalists and gun-rights advocates.10 The second irony revealed by
Hirschfeld is the anti-democratic impulse driving today’s gun-rights originalists. Justice Scalia,
the chief architect of Heller and the patron saint of modern originalism, claimed that his theory
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of originalism was grounded in democratic values.11 But the “litigate first, legislate second”
approach taken by those pushing for an expansion of gun rights for minors is a stark repudiation
of this philosophy. Rather than pursue their agenda through the political process, advocates for
expanding gun rights have chosen to do an end-run around the political process and litigate their
way to victory. Although the rhetoric of gun rights often employs populist language, the turn to
courts for solutions is itself deeply counter-majoritarian and hence fundamentally antidemocratic.12 The gun lobby and gun-rights community are well-funded, well-organized, and
highly effective, so it is hard to see why one of the most powerful lobbies in modern America
needs the help of the courts to defend its rights.13 If expanding access to guns is a high priority
for the gun-rights community, then the appropriate path is to change laws, not file briefs.14
The Fourth Circuit decision in Hirschfeld is a perfect storm of historical error and
interpretive confusion.15 The decision purports to engage in originalist analysis, but its
application of this methodology is deeply flawed: the evidence and logic of the opinion are not
consistent with Heller’s history, text, and tradition framework. Although one might justify
extending the gun rights of minors under a theory of the living Constitution, such an approach is
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precluded by Heller.16 Ironically, Heller’s originalism presents an almost insurmountable
obstacle to extending gun rights to minors by constitutional text alone.
I.

Hirschfeld v. ATF: The Dubious Argument for Gun Rights for Minors

The central issue in Hirschfeld was the constitutionality of a federal prohibition limiting
the ability of those below the age of twenty-one to legally obtain a handgun.17 In a divided
decision, a three-judge panel of the Fourth Circuit concluded that the federal prohibition on
commercial handgun sales to eighteen- to twenty-year-olds was unconstitutional. The law in
question had been on the books since the tumultuous era of the 1960s and had withstood
challenge for decades. To resolve the constitutional question, the two-judge majority applied the
two-step analysis that has come to dominate appellate Second Amendment jurisprudence in the
years following the Supreme Court’s controversial but landmark decision in Heller.18 The first
prong of the test focuses on the applicability of the Second Amendment to the conduct regulated
by the statute. If a court concludes that the individuals impacted by the law are not among those
who can claim a Second Amendment right, or the conduct regulated is outside of the sphere of
Second Amendment protection, the challenge fails at step one. A challenge by an ex-felon (one
who had committed a violent crime) seeking to purchase a machine gun would not survive this
first step of the test because felons are not protected by the Second Amendment, and machine
guns are not the types of weapons protected by the Second Amendment under Heller’s
analysis.19 If, however, the individual and the conduct are not excluded from the scope of the
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Second Amendment protection, then the analysis turns to the second prong of the framework: a
version of intermediate scrutiny.20 In this part of the analysis, the modern tools of constitutional
analysis and public policy considerations become central to adjudicating a Second Amendment
claim. Weighing the ban on minors’ acquisition of handguns, the Hirschfeld majority concluded
that prohibition failed the balancing test demanded by intermediate scrutiny.21
The problem with the Hirschfeld decision is that the court should never have reached step
two of the analysis because the claim failed at the first step of the two-part test. In asserting that
minors had full Second Amendment rights in the Founding Era, the court erred. The evidence to
support the court’s assertion rested on a combination of unsubstantiated claims and historical
errors. The court did not consult any reputable history of the Founding Era to establish the legal
standing of minors. Instead, the court worked backward from modern ideas about the rights of
young adults in modern law. The presentism of the court’s decision is striking: the majority
simply assumed that the rights of minors in the era of the Second Amendment were legally
indistinguishable from the rights of young adults in contemporary law.22 In short, the court
assumed that nothing much had changed in American law in the last two hundred years
regarding the legal status of those below the age of legal majority. This claim is both deeply
ahistorical and demonstrably false.
To support their contention that minors would have enjoyed full Second Amendment
rights in the Founding Era, the majority opinion asserts, without any evidence, that minors would
have enjoyed robust First Amendment rights in the Founding Era.23 If this was true, the court
20
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reasoned, it naturally followed that they must have also enjoyed Second Amendment rights.24
Comparisons between the First and Second Amendments are plagued by multiple problems. The
structure and language of the two texts share little in common, and guns and words have never
been treated the same in American law.25 Moreover, this claim rests on a dubious understanding
of the First Amendment rights of minors in the era of the Second Amendment.26 Consider the
following hypothetical. Imagine the situation of an eighteen-year-old who would have been
required by law to serve in the Massachusetts militia. The young man in question has a religious
awakening and decides that he wishes to abandon his family and join one of the pacifist religious
sects that flourished in the Founding Era, the Shakers or Sandemanians. Now imagine that his
father, master, or other guardian forbids him to take such action. He insists on asserting his right
of conscience and free exercise. His father rejects his claim, administers corporal punishment to
his child, and orders him to report to muster. Although repellant, odious, and arguably criminal
by today’s standards, a minor living in the Founding era would have no legal recourse to
challenge the decisions made by a father or guardian regarding religious practices. The
patriarchal authority of fathers or other legal guardians would have been absolute in this sphere.
A minor facing this desperate situation would have been forced to follow the decisions made by
his father or legal guardian. Moreover, if the father wished to enforce this decision with the
administration of corporal punishment, that would also have been perfectly legal under the
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common law rules governing domestic relations.27 In short, whatever limited claims of religious
liberty the minor in question enjoyed as a matter of law, it is beyond dispute that these claims
would not have trumped the authority of their parents or guardians to control the religious
decisions of a minor living under their authority. Until the minor reached the age of majority, he
would have been a legal cipher, with few legal rights.28 Given the status of minors in American
law at the time of the Second Amendment’s enactment, there is no credible legal argument that
an infant might have made regarding a Second Amendment right to purchase or use a gun
without the permission of a legal guardian. Thus, the claim asserted in Hirschfeld fails the first
part of the two-part test.
II.

Reading History Backwards

The problem with Hirschfeld stems from its failure to understand the status of minors
under American law at the time of the Second Amendment. Any discussion of minors and rights
in the Founding Era must reckon with the common law’s treatment of those below the age of
legal majority. Simply put, minors in the Founding Era had no legal standing to assert a claim in
court to vindicate their rights, including Second Amendment-type claims. Thus, the Fourth
Circuit erred when it asserted, without reference to any Founding Era sources, that the modern
status of young adults as rights-bearing individuals extended backward in time to the Founding
Era. In fact, the term “young adult” is itself profoundly anachronistic; there was no legal
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category of “young adult” in the Founding Era.29 Leading legal commentaries on the law of
domestic relations published in the years between the adoption of the Second Amendment and
the Civil War all agreed on this incontrovertible point of Founding-Era law. Nor did such a
category emerge in the next century following the adoption of the Second Amendment. In fact,
the idea of a “young adult” is a very recent development in American society and law.30 Indeed,
the majority opinion in Hirschfeld cites the landmark Warren-era case Tinker v. Des Moines.31
Although Tinker is a natural starting point for questions about the rights of minors today, it has
no probative value as a guide to Founding Era views on this question.32 Tinker’s analysis of the
rights of minors was not grounded in any originalist claims or evidence. Indeed, it would be
impossible to make such an argument given the prevailing views of “infants” in American law at
the time the Second Amendment was enacted. Justice Thomas’ originalist critique of Tinker in
his dissent in Morse v. Frederick makes this point forcefully: “As originally understood, the
Constitution does not afford students a right to free speech in public schools.”33
Rather than read backward the expansive civil libertarian theory articulated in Tinker, a
genuine originalist account must begin with English common law and its evolution in the early
Republic. Founding-Era family law was grounded in English common law. Under English
common law, individuals under the legal age of majority, twenty-one, were entirely subsumed
under the authority of their parents (usually their fathers) or guardians. The power of fathers or
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guardians under this system of patriarchy exceeded the power of the monarch over his subjects.
For example, minors could not claim the right of petition or other rights enjoyed by English
subjects and later by American citizens. Indeed, many constitutional outsiders and disempowered
groups, including felons, women, tribal communities, and slaves, used the right of petition, but
this avenue was foreclosed on minors.34 Parents and other legal guardians had the legal authority
to discipline those in their charge, including through corporal punishment, as long as the
punishments were not excessive.35 In many respects, the situation of minors under twenty-one
resembled that of married women under coverture. Under the doctrine of coverture, a married
woman ceased to exist as a legal entity, and her entire legal persona was subsumed within her
husband’s authority.36 Sir William Blackstone described the legal meaning of coverture as
follows:
By marriage, the husband and wife are one person in law: that is, the very being
or legal existence of the woman is suspended during the marriage, or at least is
incorporated and consolidated into that of the husband: under whose wing,
protection, and cover, she performs every thing; and is therefore called in our lawFrench a feme-covert . . . .37
An influential eighteenth-century English treatise on the law of domestic relations noted that the
comparison between a feme covert and a minor was frequently made by writers on the law:
“Feme Covert in our Books is often compared to an Infant, both being persons being disabled in
the Law.”38 Given the irrefutable fact that minors were legally “disabled” in the eyes of the law,
34
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the claim that they might assert a Second Amendment right against government interference is
just false.
The American Revolution set in motion a process of change that republicanized the rights
of minors by giving society, acting through courts and legislatures, greater authority to intervene
to protect and promote the well-being of those under the age of majority.39 This change did not
endow minors with full legal rights under the law, but it did diminish the near-absolute power
that fathers (or parents more generally) and guardians had over minors living under their
authority under American law.40
Early American legal treatises and law dictionaries all support the notion that infants
were not endowed with the full panoply of rights enjoyed by adults. Zephaniah Swift, an
esteemed Connecticut jurist and author of one of the first legal treatises published after the
adoption of the Second Amendment, summarized the law governing minors at the time of the
Founding: “Persons within the age of twenty-one, are, in the language of the law denominated
infants, but in common speech—minors.” Swift noted: “by common law an infant can bind
himself by his contract for necessaries, for diet, apparel, education and lodging,” but little else.41
In short, minors had few legal rights. During the decades after the American Revolution, courts
became more involved, adopting a more aggressive role in protecting their interests even if it
meant voiding contracts. 42 This new supervisory role narrowed the range of contractual freedom
of minors acting without the consent of their parents and guardians. Thus, minors were subject to
far greater state supervision than any other legal entity involved in the marketplace during the
39
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early years of the Republic. Although the rights of contract were among the most important
protected by the Constitution, even this venerable right could be overridden when the contracting
party was a minor.43
The influential early nineteenth-century legal author and jurist James Kent discussed the
legal status of minors in 1836 in his Commentaries on American Law: “The necessity of
guardians results from the inability of infants to take care of themselves; and this inability
continues, in contemplation of law, until the infant has attained the age of twenty-one years.”44
When radical Jacksonian Democrats suggested that the age of majority for voting ought to be
lowered for those who had served in the militia, leading Federalists in the New York state
constitutional convention mocked them. Federalist Elisha Williams, a delegate from Columbia
County, wondered if his Democratic opponents wished to enfranchise “brave infants” by giving
them the right to vote.45 Extending full constitutional rights to minors was literally treated as a
joke by Federalists sitting in the constitutional convention.
John Bouvier, the author of the first American law dictionary, shared the views of Swift
and Kent, and his 1858 explanation of the legal significance of the age of majority followed their
lead: “The rule that a man attains his majority at age twenty-one years accomplished, is perhaps
universal in the United States. At this period, every man is in the full enjoyment of his civil and
political rights.”46 Bouvier’s statement captured an indisputable fact about American law in the
period between the Founding Era and the Civil War: minors were not recognized as independent
legal actors who enjoyed the full range of rights under American law.47
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To buttress their claims about the rights of minors, the majority in Hirschfeld cite John
Adams’s summary of the common law’s requirements that individuals below the age of majority
assist in preserving the peace through participation in the hue and cry and posse comitatus. The
Adams passage merits closer scrutiny: “It is the duty of all persons (except women, decrepit
persons, and infants under fifteen) to aid and assist the peace officers in suppressing riots [] when
called upon to do it. They may take with them such weapons as are necessary to enable them
effectually to do it.”48 The justification, it is worth noting, did not mention firearms but only such
weapons as were necessary. Constables and other peace officers did not typically carry firearms
in this period, so it seems highly unlikely that minors would have done so in the Founding Era in
the context Adams mentioned.49 Moreover, these actions were not undertaken by isolated
individuals but were always done in a situation in which adults supervised minors. As Princeton
historian Laura Edward has noted, the enforcement of the peace was embedded in the patriarchal
structure of local communities.50 Minors acting in such a setting were supervised by adults (as
were minors serving in the militia). Thus, the example cited by the court does not support an
unfettered and freestanding right of minors to keep and bear arms. Instead, the point made by
Adams underscores that minors were expected to “aid and assist peace officers.” Minors assisted
and aided peace officers; they were not independent actors.
A popular South Carolinian Justice of the Peace manual published in 1788, the year the
Constitution was adopted, echoed the view that minors were not fully capable of acting
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independently when it came to law enforcement. The author of this popular legal guide, John
Fauchereaud Grimké, was among the state’s most influential jurists; he described the categories
of person “who shall not be a constable” as including “infants,” “madmen,” and “idiots.”51
Grouping infants together with “madmen” and “idiots” only underscores the fact that the law did
not treat them as legally autonomous actors. To understand Founding Era conceptions of rights,
one must understand the way in which common-law notions about the age of majority shaped
ideas about rights.52
Johns Hopkins historian Toby Ditz summarizes the centrality of the legal concept of
patriarchy to family law and governance in the Founding Era:
Historians have begun to use the concept “household patriarchy” to describe
community organization in the eighteenth century, especially in New England.
Household patriarchy refers to both internal and external aspects of domestic
organization. It describes authority relations in which heads, and not others within
households, have the formal right to make final decisions about internal matters.
Patriarchal household heads speak for their dependents in dealings with the larger
world. The civic status of household dependents is an indirect or secondary one;
the community reaches them primarily through the actions and voices of the
heads.53
Any assertion that infants below the age of majority could claim the right to bear arms outside of
supervised contexts, such as the militia or related peacekeeping activities, rests on an
anachronistic interpretation of early American militia statutes, an ignorance of Founding-Era
domestic law, and unfamiliarity with the most basic historical facts about the social realities of
domestic life in the Founding Era.
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One final body of evidence raises further doubts about the Fourth Circuit’s dubious claim
that Founding-Era Americans believed that young men below the age of majority could be
trusted to keep and bear arms outside of supervised contexts: the stringent rules prohibiting
firearms ownership and use enacted by colleges in the Revolutionary era. College was one of the
very few circumstances where minors lived outside of their parents’ or a guardian’s direct
authority. As a matter of law, minors attending college traded strict parental authority for an
equally restrictive rule of in loco parentis.54
Yale College prohibited students from possessing any guns or gun powder.55 The
University of Georgia, one of the nation’s oldest public institutions of higher education, also
forbade guns on campus. The rule was emphatic: “[N]o student shall be allowed to keep any gun,
pistol, Dagger, Dirk[,] sword cane[,] or any other offensive weapon in College or elsewhere,
neither shall they or either of them be allowed to be possessed of the same out of the college in
any case whatsoever.”56 A similar law governed students at the University of North Carolina,
another public university founded in the Founding period. The university prohibition was total:
“No Student shall keep a dog, or firearms, or gunpowder. He shall not carry, keep, or own at the
College, a sword, dirk, sword-cane.” 57 The figure of Thomas Jefferson looms large in modern
discussions about the meaning of the Second Amendment.58 Although Jefferson was among the
Founding Fathers’ most ardent defenders of an expansive vision of the right to keep and bear
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arms, even he took a dim view of allowing guns at the University of Virginia, the institution he
helped found. The rules at the University were exceedingly strict on this point: “No Student
shall, within the precincts of the University, introduce, keep or use any spirituous or vinous
liquors, keep or use weapons or arms of any kind, or gunpowder, keep a servant, horse or dog,
appear in school with a stick, or any weapon, nor, while in school.”59
The rules and regulations of American colleges in the era of the Second Amendment
further support the conclusion that for individuals below the age of majority, there was no
unfettered right to purchase, keep, or bear arms. Rather, access to, and the ability to keep or bear,
weapons occurred in supervised situations where minors were under the direction of those who
enjoyed legal authority over them: fathers, guardians, constables, justices of the peace, or militia
officers.
III.

Rights vs. Duties: Clearing up a Conceptual Confusion

The majority opinion in Hirschfeld relies largely on the uncontroversial fact that colonial
militias and the militias created by the first state constitutions imposed legal obligations on some
minors under the age of twenty-one to serve in the militia at the Founding. This indisputable fact
does not mean that the imposition of this legal obligation somehow created a rights-based claim
against government regulation. Simply put, rights and duties are not the same. Modern
constitutional theory typically treats them as correlatives, not synonyms. 60 Accordingly, while
the existence of a right may impose a duty on another legal actor (such as a duty to refrain from
interfering with the right), duties do not automatically confer individual rights on those who are
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required by law to participate in the militia. Several militia statutes recognized that minors were
not responsible for procuring their own arms, so the statutes required parents or guardians to
provide firearms to militia members under the age of twenty-one who were in their care.61
Moreover, given the law of domestic relations, even when parents were not singled out as the
individuals who suffered the legal consequences for failing to comply with the requirement to
acquire suitable arms, the law would have had to prosecute the parent or guardian, not the infant,
for the violation of the law.62
The majority opinion also commits a serious error by conflating the federal government
and early states’ specific policy preferences regarding whom to include within the militia with a
fixed constitutional principle hardwired into constitutional text. Among originalist theorists,
there is widespread agreement that the original public meaning resides in the enacted
constitutional text and not the original expected application of that text at the time of the
Founding.63 Moreover, it is not simply originalist theory that militates against treating early
American policy preferences as binding on modern American law. It is a well-established
principle of constitutional law that the text of the Constitution and the principles it enacts are
legally determinative, but the policy choices made by earlier generations of Americans to
implement those principles are not binding on future generations. The United States Supreme
Court made this point expressly in 1926.
[W]hile the meaning of constitutional guaranties never varies, the scope of their
application must expand or contract to meet the new and different conditions
which are constantly coming within the field of their operation. In a changing
world it is impossible that it should be otherwise. But although a degree of
elasticity is thus imparted, not to the meaning, but to the application of
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constitutional principles, statutes and ordinances, which, after giving due weight
to the new conditions, are found clearly not to conform to the Constitution, of
course, must fall.64
It is certainly true that many states chose as a policy matter to include minors—including
those between the ages of eighteen and twenty-one, or those even younger—in the militia for
pragmatic reasons. However, the composition of the militia was always dictated by strategic
imperatives, not by any constitutional mandate that those under twenty-one had a right to serve
or a right to bear arms. States were at liberty to expand or contract the legal definitions of the
militia to further their goals of public defense. If a state felt it was necessary to exclude those
under twenty-one because of the economic burden that militia service placed on families, or
because the labor of minors was needed in some other economic activity equally important to
public defense, there was nothing in its constitution’s text preventing a legislature from
implementing such changes. Nor would states be prohibited from excluding some or all of those
between the ages of eighteen and twenty-one from participating in the militia if it determined
that such a policy furthered the goal of a well-regulated militia.
IV. Balancing, Public Policy Preferences, and the Heller/McDonald Framework
Interestingly, the Hirschfeld court struck down the limits on minors’ access to handguns
after evaluating it under an intermediate scrutiny standard, an approach that involves a type of
balancing analysis. The role of balancing in post-Heller jurisprudence is one of the most
important unresolved issues in contemporary firearms law.65 Champions of gun rights have
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argued that any interest-balancing exercise is precluded by Heller.66 Despite this argument,
courts continue to apply the two-step model and its intermediate scrutiny framework.67
Banishing balancing from Second Amendment jurisprudence is not only out of step with
much modern constitutional theory; it deprives courts of the ability to consider prudential
concerns in an area of the law where different rights collide. Some scholars have noted that
public carry may have a chilling effect on forms of peaceful protest and association.68 Moreover,
firearms pose particular dangers to public health and safety that require legislatures to evaluate a
complex and often contradictory body of research to frame effective policies. The claim that
Heller precludes any type of balancing analysis ignores a fundamental tension and contradiction
in the majority opinion’s analysis. The foundation for the claim that Heller prohibits balancing is
an extended attack on this concept by Justice Scalia. In Heller, Justice Scalia attacked Justice
Breyer’s invocation of modern interest-balancing as the proper judicial framework for analyzing
Second Amendment claims. Justice Scalia argued, erroneously, that such an approach was
inconsistent with the Founding Era’s inclusion of the Second Amendment in the Bill of Rights.69
The very enumeration of the right takes out of the hands of government—even the
Third Branch of Government—the power to decide on a case-by-case basis whether
the right is really worth insisting upon. A constitutional guarantee subject to future
judges’ assessments of its usefulness is no constitutional guarantee at all.70
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Justice Scalia was undoubtedly correct that the Founding Era did not use the modern legal
metaphor of balancing.71 But, Scalia was unquestionably wrong about the Founding Era’s
conception of rights being incompatible with balancing-type inquires. Leading jurists in the
Founding Era, including John Marshall, employed a form of prudentialism as a mode of
constitutional interpretation, and these arguments were not devoid of concerns about the social
costs that might follow from judicial decisions.72 Scalia’s claim that the Founding Era believed
that the inclusion of rights in written constitutions took “enumerated rights out of the hands of
government” rests on a decidedly ahistorical and anachronistic understanding of how the
Founding Era approached the issue of rights.73 Although modern lawyers and judges typically
think of powers as the inverse of rights, this was not how members of the Founding Era
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conceptualized rights.74 Without regulation there was no liberty.75 Furthermore, the Founders
would have been shocked that modern judges would think that the Second Amendment was
understood to empower unelected federal judges to act as “Platonic guardians” of the people’s
rights, including the right to keep and bear arms.76 Scalia’s anti-balancing diatribe in Heller has
little to do with Founding-Era constitutionalism. In his critique of this concept, Justice Scalia
imputes to the Founders a view of rights of fairly recent vintage: an indictment of balancing most
closely associated with Justice Black’s critique of Justice Frankfurter’s conception of the First
Amendment.77 Justice Black famously argued that the Bill of Rights’ purpose “was to put the
freedoms protected there completely out of the area of any congressional control that may be
attempted through the exercise of precisely those powers that are now being used to ‘balance’ the
Bill of Rights out of existence.”78 In Heller, Justice Scalia channeled Black’s jurisprudence,
vehemently rejecting the application of modern-style “freestanding interest balancing” to Second
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Amendment questions.79 There is nothing inherently problematic with Justice Scalia siding with
Justice Black in his battle with Justice Frankfurter over the issue of judicial balancing, but these
modern debates have nothing to do with Founding-Era constitutional thought. This type of
analysis has little to do with originalism. In fact, anti-balancing is a decidedly modern theory, not
one rooted in Founding-Era constitutional thought. Given these facts, it would make sense to
recognize that nothing about the Second Amendment’s history precludes balancing by
legislatures. Indeed, the pre-Civil War Southern cases on the right to bear arms under state
constitutional law, which Heller treats as practically oracular, were occasioned by early
American legislatures engaging in precisely the types of balancing exercises that Scalia claimed
were impermissible.80 Scalia never offered a principled justification for why early American
legislatures were allowed to engage in balancing exercises, but modern legislatures are precluded
from employing these legal tools.
One of the cases that Scalia highlights as probative of the original meaning of the right to
bear arms was an antebellum case, State v. Reid.81 The judges in this case framed their analysis in
terms of the police power, an analytical tool that became one of the most important
jurisprudential developments in antebellum law.82 The Reid court concluded that a state
prohibition on concealed carry was a legitimate exercise of police power authority. “The terms in
which this provision is phrased,” the court noted, “leave with the Legislature the authority to
adopt such regulations of police, as may be dictated by the safety of the people and the
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advancement of public morals.”83 Although the court used the language of police power
jurisprudence, not modern balancing, the analysis was quintessentially an example of
prudentialist analysis.
Although some have suggested that balancing is impermissible after Heller, and the only
permissible mode of analysis is a history, text, and tradition approach, the sources Heller cites do
not support this claim.84 Neither Founding-Era constitutional thought nor the antebellum firearms
jurisprudence that Justice Scalia invokes as probative vindicate such a claim. In fact, both
periods support the opposite conclusion: a type of legislative balancing is hardwired into both the
Founding Era’s constitutional theory and antebellum police power jurisprudence.
In the case of gun rights for minors, the balancing analysis required by intermediate
scrutiny is unnecessary since the claim that minors enjoyed robust Second Amendment rights in
the Founding Era is erroneous. In the case of other Second Amendment questions, the role of
balancing and intermediate scrutiny is very much an open question. If courts take history
seriously, then some type of balancing is not only allowable but also inevitable. Heller’s history,
text, and tradition model implicitly accepts the legitimacy of balancing decisions made by earlier
generations. Recognizing the balancing decisions made by early nineteenth-century legislatures
in the slave South as presumptively lawful and rejecting the decisions made by modern
legislatures as invalid is neither logical nor constitutionally mandated by the Second
Amendment. Indeed, history, text, and tradition weigh heavily in favor of some type of
balancing.
V. Conclusion
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The issue of gun rights for minors presents originalists with irony. Following Heller’s
originalist methodology, there is no way to argue that “infants” in the Founding Era could assert
a Second Amendment rights claim against government regulation. Infants—those below the age
of majority—were legally disabled and resembled married women, whose legal identity was
totally eclipsed by their husbands’. The fact that many states made a policy choice to force some
minors to serve in the militia or other types of peacekeeping activity does not establish the
existence of a right. In modern law, rights and duties are correlatives, not synonyms. Nor does
modern Supreme Court doctrine recognize any legally binding authority for the policy
preferences enacted by earlier generations of Americans. Indeed, the Constitution’s text makes it
clear that Congress is free to alter the composition of the militia as it sees fit. Ironically,
extending gun rights to minors by an interpretation of constitutional text would only be possible
if champions of this goal abandoned originalism and adopted a living-constitution approach.
Heller’s originalist methodology erects an almost unbreachable barrier to those claiming that
constitutional text supports the rights of minors to keep and bear arms. The irony is further
amplified by the fact that the only interpretive method that would facilitate such a conclusion
would require courts to abandon Heller and embrace the Warren Court’s approach in the
landmark case of Tinker v. Des Moines. Thus, to vindicate the gun rights of minors, one must use
a living constitutional modality, an anathema to gun-rights activists.

Table One
Examples of Early American State Laws Expressly Requiring Parents to Furnish or Provide Arms to Children in the Militia
State

Year

New
Hampshire

1776

Delaware

1785

New
Hampshire

Massachusetts

Vermont

1792

1793

1797

Source
An Act for Forming and Regulating
the Militia Within The State of
New Hampshire, in New-England,
and For Repealing All the Laws
Heretofore Made for That Purpose,
1776 ACTS & LAWS OF THE
COLONY OF N.H. 36, 39.

An Act for Establishing a Militia,
§§ 7-8, 1785 Del. Laws 59.
An Act for Forming and Regulating
the Militia Within This State, and
For Repealing All the Laws
Heretofore Made for That Purpose,
1792 N.H. Laws 441, 447.
An Act for Regulating and
Governing the Militia of The
Commonwealth of Massachusetts,
ch. 1, § XIX, 1793 Mass. Acts &
Laws May Sess. 289, 297.
An Act, for Regulating and
Governing the Militia of This State
1797, ch. LXXXI, No. 1, § 15, 2
THE LAWS OF THE STATE OF
VERMONT, DIGESTED & COMPILED

Statutory Text
And be it further Enacted by the Authority aforesaid, That each
and every Officer and private Soldier of said Militia, not under the
control of Parents, Masters, or Guardians, and being of sufficient
Ability therefore, in the Judgment of the Select-men of the Town
wherein he has his usual place of Abode, shall equip himself and
be constantly provided with a good Fire Arm . . . .
[E]very apprentice, or other person of the age of eighteen and
under twenty-one years, who hath an estate of the value of eighty
pounds, or whose parent shall pay six pounds annually towards the
public taxes, shall by his parent or guardian respectively be
provided with a musket or firelock . . . .
That such of the infantry as are under the care of parents, masters
or guardians, shall be furnished by them with such arms and
accoutrements.
[A]ll parents, masters and guardians shall furnish those of the said
Militia who shall be under their care and command, with the arms
and equipments aforementioned . . . .
And all parents, masters or guardians, shall furnish those of the
said militia who shall be under their care and command, with the
arms and equipments above mentioned . . . .

North Carolina

Massachusetts
New
Hampshire

1806

1810

1820

Maine

1821

Missouri

1825

122, 131–32 (Randolph, Sereno
Wright 1808).
2 WILLIAM T. DORTCH, JOHN
MANNING & JOHN S. HENDERSON,
THE CODE OF NORTH CAROLINA §
3168, 346–47 (New York, Banks &
Bros. 1883).
An Act for Regulating, Governing,
and Training the Militia of This
Commonwealth, ch. CVII, § 28,
1810 Mass. Laws 151, 176.
An Act for the Forming, Arranging
and Regulating the Militia, ch.
XXXVI, § 46, 1820 N.H. Laws
Nov. Sess. 321.
An Act To Organize, Govern, and
Discipline the Militia of This State,
ch. CLXIV, § 34, 1821 Me. Laws
548, 570.
An Act To Organize, Govern and
Discipline the Militia, ch. I, § 24,
1825 Mo. Laws 533, 554.

And all parents and masters shall furnish those of the militia, who
shall be under their care or command, with the arms and
equipments above mentioned . . .
[A]ll parents, masters or guardians, shall furnish all minors
enrolled in the militia, who shall be under their care respectively
with the arms and equipments, required by this act . . . .
[A]ll parents, masters, and guardians, shall furnish all minors
enrolled in the militia, who shall be under their care respectively,
with the arms and equipments required by this act . . . .
[A]ll parents, masters or guardians, shall furnish all minors
enrolled in the militia, who shall be under their care respectively,
with the arms, and equipments, required by this Act . . . .
[A]ll parents, masters and guardians, shall furnish all minors,
enrolled in the militia, who shall be under their care, respectively,
with the arms and equipments required by this act.

